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" When most people think of landmark voting rights cases, places like Alabama or North Carolina, not 
Santa Monica, usually come to mind. But last month, a judge in the affluent, left-leaning coastal enclave 
ruled that Santa Monica's^ system of at-large City Council representation 'intentionally discriminated' 
against its growing Latinq population." 

| Los Angeles Times report 1 


Former speaker of the U.S. House "Tip" O'Neill is often linked to the adage, "all politics is local." In April 
2016, an attorney named Kevin Shenkman - in conjunction with other associated lawyers - filed a 
complaint against the City of Santa Monica arguing that its system of at-large elections of its seven city 
council members discriminated against Latinx residents. In a sense, he was arguing that local politics in 
Santa Monica wasn't local enough. Santa Monica's city council should be elected by local district. 

The Shenkman complaint cited the California Voting Rights Act of 2001 (CVRA) that had been signed into 
law by Governor Gray Davis in 2002, a state statute somewhat similar to the earlier federal Voting Rights 
Act. In common parlance,! "brief" means short. But Shenkman's complaint led to a shower of back-and- 
fqrth legal briefs whose pjaper consumption ultimately must have felled many trees and whose lower 
court resolution took three years and ended in early 2019 with a verdict against the City. 2 

That verdict, at this 
writing, is on appeal 
and the appeal itself 
may well require an 
additional grove of 
trees before the 
costly litigation is 
completed. 

Conceivably, the case 
could ultimately 

reach the U.S. Supreme Court and alter U.S, policies in such areas as voter suppression and affirmative 
action, But if the verdict stands, it could upend municipal politics in California in ways that go beyond 
Latinx representation in Santa Monica. 



The City of Santa Monica 

When the Sun sets on America, 
Where's the perfect place to be? 
Santa Monica, down by the sea. 


Santa Monica song lyrics 3 


; Benjamin Oreskes, "Court battles could test constitutionality of California voting rights law," Los Angeles Times, 
March 9, 2019. Available at https://www.latimes.com/local/lanow/la-me-ln-santa-monica-california-voting-riehts- 
a qt-2 0 190303-story.html . 

2 The Santa Monica city government posts all filings and decisions at https://www.santamonica.gov/Election- 
utigation-PNA-V-Santa-Monica , A backup file is at https://arcliive.org/details/AuglOthTrialTranscript . There are 
over 100 documents posted at this writing. 

Available at https://www.youtube.cpm/watch2vsx6CtZ4VkvRQ . 
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Santa Monica was not always the "left-leaning" town described in the italicized quotation above the 
introduction to this chapter. Until the 1970s, for example, the City was a significant part of the 
congressional district represented by Republican Bob Dornan, a predecessor of what much later was 

ie "tea party" faction of the GOP. When Santa Monica moved leftwards, Dornan decamped to 


termed th 


caught up 


Orange County and won election to Congress there, retaining his seat until changing OC demographics 


with him in 1996, 


The leftward move of Santa Monica that displaced Dornan and changed local politics was in part tied to 


the growing population of renters in the City. By 1978, about 70-75 percent of the City's residents were 
renters. 4 5 When Proposition 13 - proposing a large decrease in property taxes - was on the state ballot in 
1978, proponents argued that renters, who don't pay property taxes, should nonetheless support the 
proposition because landlords would surely pass on their tax savings in the form of lower rents. But Prop 
13, when it passed, neither cut the demand for apartments nor increased the supply. There was no 
reason, thprefore, for rents to go down, and they didn't, angering renters who pushed for rent control. 


Many cities adopted some form of rent control soon thereafter. Santa Monica, led by a political 
organization - Santa Monicans for Renters Rights (SMRR), adopted especially strict control administered 
by an elecjed Rent Control Board. SMRR remains a major player in City politics to this day, although 
more recehtly it has been somewhat eclipsed by developers, local public sector unions, and the union 
representing hotel workers in Santa Monica (UNITE HERE). The leftward shift in municipal politics 
ultimately led to the derisive appellation "Peoples Republic of Santa Monica." Still, from time to time 
after adoption of rent control, more "conservative" (by Santa Monica standards!) candidates sometimes 
succeeded in gaining representation on the city council by emphasizing other issues. 6 


The stringency of Santa Monica's rent control policy was substantially reduced when it was overridden 
by a 1995 state law — Costa Hawkins - that requires, among other provisions, vacancy decontrol. The 
earlier Elli$ Act, enacted by the state legislature in 1986, also weakened Santa Monica's rent control by 
allowing evictions of renters by landlords who were withdrawing their properties from the rental 

market. In any case, rent control is no longer the central issue in Santa Monica municipal politics that it 
once was.^ 


4 Dornan wajs narrowly defeated in 1996 by Democrat Loretta Sanchez. 

5 Robert Lindsey, "In 'People's Republic of Santa Monica,' Voters Turn to the Right," New York Times April 17 1983 

Available at https://www.nytimes.com/ 1983/04/l7/u5/in-people-s-republic-of-santa-monica-u o ters-tum-to-the- 

nghthtml; l^ousser declaration, filed May 31, 2018. Available at .. . . 

Mt ps://www,santamonica.gov/ Media /Default/Attornev/Eiection/20180531-2.Kousser%20Decla ration, ndf . 

In 1983 - inroads were made by an alternative faction that emphasized high-handed tactics by incumbent SMRR- 
backed members, As part of that campaign, a cassette tape was sent to the local electorate featuring a recording 
of activists describing their campaign practices: https ://www.youtube. com/wat ch?v=uYPi-iMvnai 4 v/ 

There was ^ brief flurry of interest in the rent control issue in 2018 when a proposition appearedon the state 
ballot that vj/ould have repealed vacancy decontrol. (Proposition 10.) But it failed to pass. Proponents of the repeal 

may mount a similar campaign in 2020 or beyond in which case the rent control issue would again come into focus 
in Santa Monica. r f 
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But the related issue of "affordable housing" still animates local 
politics as does the problem of homelessness. Santa Monica has been 
known for lenient or "progressive" treatment of the homeless, 
depending on your viewpoint. The City's 2019 census of the homeless 
counted 985 individuals, a figure somewhat higher in proportion to 
population than that of the City of Los Angeles which surrounds Santa 
Monica on three sides. 8 Radio comedian Harry Shearer used to close 
his "Le Show" program - which for many years originated from Santa 
Monica College's KCRW - a$ coming from "Santa Monica, the home of 
the homeless." Local newspapers often feature stories about crime, 
often petty crinrie, by "transients" - generally a descriptor for 
homeless individuals. And concerns are raised about individuals 
sleeping in parks and doorways. 



STOP OVERDEVELOPMENT & TRAFFIC! 
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For a suburban city with a population estimated at this writing of 92- 
93,000 people and only 8.3 square miles, Santa Monica receives a 
surprising amount of attention, both regionally and even nationally. Its 
battle over rent control, foriexample, was featured in the New York 
Times in the 1980s. 9 But you don't have to go back that far; the New 
York Times also ran a travel guide to Santa Monica in 2010 and a photo 
essay on Santa Monica High School in 2016. 10 More locally, when 
Measure LV - a proposition jthat would have put strict zoning limits on 
new development - was on the Santa Monica ballot in 2016, the Los 
Angeles Times followed theistory, treating it as a possible bellwether 
for the larger Los Angeles arjea. 11 



Measure LV was ultimately defeated after a major and expensive campaign against it was mounted by 
developers. Nonetheless, it received about 45 percent of the vote. SMRR, it might be noted, was 
somewhat divided by LV. 12 The LV defeat illustrated the shift in municipal influence toward developers, 


®Madeleine Pauker, "Santa Monica homeless population grows by 3 percent," Santa Monica Daily Press, March 21, 
2019. Available at https://wwW.smdp.com/santa-monica-sees-little-growth-in-homeless-population/173593 , The 
2019 count for the City of Los Angeles was 36,300. See Jill Cowan, "Homeless Populations Are Surging in Los 
Angeles. Here's Why," New York Times, June 5, 2019. Available at https://www.nvtimes.com/2019/06/05/us/los- 
a ngeles--homeless-population, lilt ml , 

9 Rob:ert Lindsey, "In 'People's Fjepublic of Santa Monica, 1 Voters Turn to the Right," New York Times, April 17,1983. 

Available at https://www.nytinnes.com/1983/04/17/us/ln-people-s-republic-of-santa-monica-voters-turn-to-the- 

riRht.htm l. 

10 Fred A. Bernstein, "36 Hours jn Santa Monica, Calif.," New York Times, October 13, 2010. Available at 
https://www.nytimes.com/20i0/10/17/travel/17hours.html : "Inside Santa Monica High," New York Times, 
September 11, 2016. Availablelat https://www.nvtimes.com/mteractive/2016/09/ll/magazine/llm3g-santa- 
monica- h igh-photo-essav.htm I i 

“Sarah Parvini, "Santa Monicajcould pass highly restrictive growth limits. Is L.A. next?" Los Angeles Times, 
November 2, 2016, Available at https://www.latimes.com/local/lanow/la-me -ln-measura-lv-santa-mnnira- 
20161027-storv.html . 

12 SM!RR's official position was that it "did not support" LV, which is not quite the same as "oppose." It stated that, 
"SMRR does not support the Residocracy initiative , and instead wants the steering committee , community and City 
Council to work on a measure requiring voter approval of any project proposed beyond the standards of a City 
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with their PACs and ability to provide financial support to council campaigns, along with the public 
sector city unions and the hotei union. 13 In any event, despite the LV defeat, local concerns about 


development often tied to complaints about traffic congestion and parking — remain a major issue 


in 


Santa Monica. 


Municipal Governance 


(l)n its recent findings to bon market-rate Single Room Occuponcy (SRO) developments, plonning stoff 
cited their failure to 'promote social connectedness and community wellbeing.'" 


Report in Santa Monica Lookout 14 


Santa Monica s brand of politics is often seen as unique. The City, for example, contracts for a survey of 
resident wellbeing. Most cities don t, nor do they worry much about “social connectedness.” But like 
many cities of Santa Monica's size in California, governance in Santa Monica since 1946 is based on a 
city manager model. There is an elected (part-time) city council of seven members. The council elects 
one of its members as mayor, but the mayoral position is largely ceremonial and rotates through the 
council on a regular basis. The mayor doesn't have veto power; he/she has one vote out of seven on the 
council, the sarjne as the other six members. The mayor does, however, represent the City. 


For the day-to-day operation of the municipality, a hired city manager functions as chief administrator. 
Election to the city council is on a non-partisarr basis and is done on an at-large basis. That is, the City of 
Santa Monica, unlike the much-larger City of Los Angeles, is not divided into local districts. City council 
members can live anywhere in the city and, in effect, they represent the City as a whole, not a particular 
neighborhood or area. 


As is common in at-large systems, there is no primary. Elections occur at two-year intervals. Either three 
or four of the seven council seats are up for a vote. The electorate can choose to vote for up to either 
three or four candidates out of whatever number run for election, The top three or four vote-getters are 
the winners and serve four-year terms. There is no requirement of a majority vote for winners in Santa 
Monica; there is simply a tally of votes by rank. If a candidate is among the top three or four vote- 
getters, that candidate is elected. 


In contrast, in the City of Los Angeles, elections are held within (fifteen) districts for full-time city council 
members. If no candidate receives a majority in the primary, the top two candidates run against each 
other in a runo : f election. Los Angeles has a separate election ballot for its mayor and the mayor is not a 
member of the council. 

Although there are managerial positions within Los Angeles' government) the mayor — not a professional 
hired city manager - is the chief executive and represents the city as a whole. Council members in Los 
Angeles represent their districts. In a district system, such as that of Los Angeles, it is expected that 


Council approved zoning code." See http://www.smrr.org/news/2016 Candidates Measures.html . In effect, it said 
it wanted an LV-type policy that was less strict than LV.7 ~ 

The public sector city unions fear anything that could limit growth and economic activity in Santa Monica, thus 
indirectly limiting tax revenue, The hotel union sees job opportunities in hotel expansion. 

Jorge Casuso, Santa Monica Wins Award for Its Wellbeing Index," Santa Monica Lookout, May 23, 2019. 
Available at hitp://santamonicaiookout.com/ssm site/the lookout/news/News-2019/Mav- 
2019/05 23.2019 Santa,Monica Wins Award for Its Wellbeing lndgx.html. 
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members of the city council Jvill ultimately look after the interests of the particular neighborhoods they 
represent with the mayor more focused on larger citywide interests, 

Table 1: Results of Santa Monica City Council Elections 


Yeair 

Number 
of Opei 
Seats 

Vote 

ji Range of 

Winners 

2000 

4 

12-18% 

2002 

3 

16-19% 

2004 

4 

10-16% 

2006 

3 

18-19% 

2008 

4 

13-19% 

201.0* 

3 

17-22% 

2010* 

2 

27-33% 

2012 

4 

10-15% 

2014 

3 

11-17% 

2016 

4 

15-16% 

2018 

3 

19-24% 


-”T---—-— 

'Apart from the regular election in 2010, there was a separate election for two vacancies. 

Source: City of Santa Monica'js Answer to the First Amended Complaint, 

htt£Sj//\vww. santamonica. gov/Media/Default/Attornev/Election/20170fi2 7 

AC.pdf: Declaration of David ft. Adler, 

https://www.santamonica,EOv/Media/Default/Attornev/Election/ 20180 ft?d- 
2 J Reciue sj%20for%20Judiciai%20Notice%20ISO%20Citv’s%20MS.l.nrif . Results for 2018 are from 
https://www.smvote.ors/#CityCouncil . 

A characteristic of California cities - regardless of their governance structure - is that voters often do 
not pay much attention to municipal politics, unless there is some major issue at the local level. Turnout 
in city elections is often low, Voters are more likely to pay more attention to higher political offices such 
as president, senator, orgovejrnor. If there are no pressing interests at the local level 1 , name recognition 
is likely to be an important factor in attracting votes, giving incumbents an advantage. As a result of a 
sense thal. incumbents are sinjiply renewed, some local governments have seen term limits enacted 
through ballot propositions. Iiji the case of Santa Monica, however, no term limits were enacted until 
2018 when twelve-year caps on council seats were imposed (although not retroactively), The term limit 
proposition - Measure TL - received almost three-quarters of the votes. 

One consequence of the voting process in Santa Monica is that even the top three or four winners often 
receive a relatively small proportion of the votes that are cast, as can be seen on Table 1. In the 2018 
election, the vote totals for thje top three winners (those receiving more votes than anyone else) ranged 
from 19 percent to 24 percenlj of the vote. In 2016, the range was 15 percent to 16 percent for the top 
four. And in 2014, the range for the top three was 11-17 percent. 15 


15 Source: h ttps://www.smvote.org/ and 

https;//www,smK ov.net/Departments/Cl9rk/contentOneColumn.a£px?id=25354- 
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That these levels of vote totals do not evidence strong electoral support seems self-evident. Name 
recognition and money for yard signs and mailers are generally key factors in election results. 
Incumbents tend to be reelected. And it can reasonably be asked if the top candidates in, say, 2014 
through 2018 receiving 16,17, or 24 percent of the votes are truly "winners" in the sense of having a 
true voter mandate. The question is even more pointed when aimed at the bottom-of-the range 
"winners" with 11,15, or 19 percent. 

It appears moreover from evidence adduced as part of the CVRA litigation that the pattern of low- 
percentage winners that characterized the elections from 2000 on shown on Table 1 goes back to the 
early days of the post-1946 at-large system. One election expert hired by the plaintiffs examined all 
cases in which there was a Latinx candidate and found a similar low-winning-vote-plurality pattern going 
backto 1953. The only exception was a special election in 1999 in which only one seat was open, and 
the winner received 54%. Before that election — at least in all available elections in which there was one 
(or more) Latinx Candidate(s) -the winning range ran from 9 percent to 27 percent. 16 


Of course, one cdn argue that a governance system that produces winners with as little as a tenth of the 
vote is flawed anjf yet doesn't violate the CVRA. The system - sometimes described as "first past the 
post" - might even be argued to favor minority voters. If such voters cohesively backed a candidate, that 
candidate might Well win since relatively few votes are required. Indeed, one expert witness made such 
an argument, although apparently not persuasively, to the court. 17 

Although there is limited oversight by voters, Santa Monica has tended - as a relatively affluent city - to 
have more civic engagement than other similar-sized cities with similar governance structures, It has not 
had corruption scandals of the "traditional" type, e.g., outright bribes for council votes or for permits or 
for favorable inspection results. About the closest thing to a traditional scandal Santa Monica has had in 
recent years came when a city mayor apparently intervened to block the appointment of a 
communications officer after the position had been already offered by the city manager. 


In that case, the ijired/unhired individual - who councilrriember and then-mayor Pam O'Connor 
apparently considered to be a political opponent - sued the city and won a settlement of over 
$700,000. 18 But apart from that affair, to the extent that voters are upset with their elected officials in 
Santa Monica, their concerns tend to be over policy matters and over a perceived lack of council 
responsiveness. 


Some issues that have animated Santa Monica voters might be viewed as minor matters, although not 
to those immediately involved. Los Angeles Times' former political cartoonist Paul Conrad had donated 
to the City a large sculpture of a mushroom cloud entitled "Chain Reaction," and meant it to be a peace 
monument. The Sculpture was erected in 1991 near the Civic Auditorium, but it eventually fell into 
disrepair. In spite of the peace theme - which might have been expected to appeal to Santa Mlonica's 


^Declaration of J. Morgan Kousser filed May 31, 2018. Available at 

https://www.santamonica.gov/Media/Default/Attornev/Election/2Q180531-2.Kousser%20Ded3ration.i3df . 

17 See Declaration of Daniel R. Adler at https://www.santamonica.gov/Media/Default/Attornev/Election/20180329- 
2,Rec!ue5t%20for%20Jiidicial%20Notice%20ISO%20Citv's%20MSJ.pdf . 

18 Matthew Hall, "Complaint filed in Riel case," Santa Monica Daily Press, September 1, 2015. Available at 
http://www.smdp.com/complaint-filed-riel-case/150357 . Mayor O'Connor - who was again an ordinary city 
councilmember by ^he time of the 2018 general election — was defeated in that election. Other members of the 
city council and SMRR backed another candidate who won. 
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city council - its members seemed 
reluctant to fund the maintenance needed 
despite the appeals of residents. The 
council gave residents a deadline to come 
up with needed funds and $100,000 was 
raised privately. Only then did the council 
agree to preserve the work. 
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CREATE NEW GROUPS 


Also, in 2014, the council was confronted 
by residents over what came to be known 
as the "Hines development," an elaborate 
commercial project proposed for 26 th 
Street and Olympic where the then-under¬ 
construction Expo light rail would be 
stopping. A group of residents called the 
Santa Monica Coalition for a Livable City 
(SMCLC) filed a lawsuit against the 
council's approval of the development on 
grounds of environmental and traffic 
impact. 


Another group formed around that time called Residocracy and managed to gather enough signatures to 
put a referendum on the ballot which would have reversed the council's decision approving the Hines 
development. In response, the council repealed its decision rather than see a referendum campaign go 
ahead against its endorsement of Hines (and implicitly against the council itself). 19 Residocracy 
continued thereafter, largely operating through a Facebook page and a website. It played a significant 
role in the unsuccessful campaign to pass Measure LV in 2016. However, since that time, its Facebook 
site [seems not to be "curated" and sometimes degenerates into angry, troll-like comments about the 
local homeless problem anc unrelated anti-vaccine posts. 


The Shenkman Cometh 


Kevin Shenkman, who is tall^ and bookish, does not look like the aspiring light heavyweight boxer he once 
wasi. Clearly, though, he still Telishes a good fight. ...Shenkman, 38, ...has been suing, or threatening to 
sue,; cities all over Southern California, demanding they change the way they elect members of their city 
councils in order to increase the numbers of African-American and Latino representatives. Many have 
agreed to do so, though some have resisted before capitulating. 


Los Angeles Times report 20 


Although the issues of 201^ were raising the possibility of political change through voter protests and 
direct democracy, the following year raised the possibility of abrupt change through the judiciary. A key 


19 Parimal M. Rohit, "Hines DA Rescinded," Santa Monica Mirror, May 16, 2014. Available at 
http's://smmiiTor.com/2014/05/hines-da-rescinded/40182/ . 

20 Robin Abcarian, "Meet the Malibu lawyer who is upending California's political system, one town at a time," Los 
Angeles Times, May 14, 2017, [Available at https://www.latimes.com/iocal/abcarian/la-me-abcarian-shenkman- 
votine-20170514-storv.html . }, 
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element in couft-produced change is the California Voting Rights Act of 2001 (actually enacted in 2002 
and reproduced in the Appendix B). Like the federal Voting Rights Act, the state counterpart aims at 
remedying pas| racially-based practices that hinder minority representation. However, the CVRA has 
special provisions that make allegations of past and current discrimination easier to demonstrate. 21 The 

CVRA is self-enforcing in that it relies on private lawsuits rather than some official commission or 
inspectorate fojr enforcement. 

Attorneys who file such suits on behalf of local plaintiffs can recover their costs and reasonable fees, 
which can be considerable once a lawsuit is filed. Thus, a city which resists and loses will have to pay the 
plaintiffs' attorneys as well as its own legal costs. Under a 2016 amendment to the CVRA, cities once 
notified of an impending suit move to district voting can avoid large bills if they agree to switch within 
135 days of notification. 22 Many cities that have received a warning moved to district systems. But one 

city with at-large voting that fought a CVRA lawsuit aggressively all the way through trial was Palmdale 
(It lost and had to switch.) 

Attempts to challenge the CVRA's constitutionality have so far been unsuccessful. In one instance, a 
lower court found the CVRA's use of race was unconstitutional, but the decision was reversed on appeal 
in 2006. The reversal found that any minority (which could include whites) could make a case under the 
CVRA/ 1 Moves to take the matter all the way to the U.S. Supreme Court have so far not succeeded, but 
such an effort is underway at this writing. Ironically, these efforts put "progressive" Santa Monica on the 
same side as grpups seeking to weaken racially-based legislation such as the federal voting rights law 
and the more general concept of affirmative action in higher education admissions. 24 

CVRA focuses on at-large voting arrangements of the type used in Santa Monica city council elections. 

Its remedy is typically to move to district voting. The law defines a "protected class" as "voters who are 
members of a rpce, color or language minority group, as this class is referenced and defined in the 
federal Voting Rights Act." It looks for signs of "racially polarized voting," meaning that "the choice of 


21 The League of California Cities has sponsored publications on the CVRA. See Marguerite Mary Leoni and 
Christopher E. Skinnell, "The California Voting Rights Act," undated. Available at 

https://www.cacltles.Drg/Retattachment/f736ba74-0 86a-4f5d-beb7-853d8986qiriR/lR-i ^ni-^.n^LTur 

James L Mark man, "The California Voting Rights Act: Re^ ^ation 
and Litigation Outcomes, Prepared for a conference of May 3, 2018, Available at 

http://www.cacjti e s.ors/Reso U rces-Do C uments/Membe r -EnBageme n t/PrnfP^inn a i-n a » a ^^^. 
Att omeYs/Library/2018/Spring-Confe r e nC e-2018/5-201B-5pdnE%3B-Azi7-lnhn <;nn-MarL-mai.,.rniifl.-l w„i. a , ny 

Si om m A ' I Ca ‘! fbrnia Vottns Rights Act and ‘- ocal Governments," California Journal of Politics & 

Pol,cy (2018 . Available at https://escholarship.org/uc/item/03l4Q5xr ; Joanna E. Cuevas Ingram, "The Color of 

2012 f f H m ! h ?? nt 7 and tHe Calif ° mia V ° ting RightS Act '" H "™ rd L "«»° K-/ew, June 

2 2 2°d1 2 | fl)■? b L f ° download at httBs://papers.ssrn.com/sol 3/papers.cfm?abstract lri=iR3fi7Qi 
Phil Willon, Avdtmg law meant to increase minority representation has generated many more lawsuits than 
seats or people of color," Los Angeles Times, April 9, 2017. Available at https://www.latim e s.m m /nn„tir E /l ; , li. 

ca-voting-n ghts-rninonties-california-20170409-storv.html . “ " ' P - ■ 

“The decision fintjing the CVRA unconstitutional, Sanchez v. City of Modesto, was reversed in 2006. See 

/C35e'3W.fi rid»aWXQro/ca<ouil-of-appea[/12bQ178,htiTii , 

24 Bob E§e ' ko '" Cal, f° rnia y° tin e Rights Act survives legal challenge, but it's not over," Son Francisco Chronicle 
le H a| l, 1359?4fifin^Thp at ^ : {/ ww *' 5fchronic| e-Mm/n e Wa.S^ 

f f P f ' T . he C3Se . aro f f rom Poway, a small city near San Diego. The Project on Fair Representation in 

!■ aP|Pe > ' S mV u 3 C ° Urt CaSS challen e |n g admissions practices at Harvard and supports adding a 
Census question op citizenship. See https://www.proiectonfairrepresentation.nrp;/ . 
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candidates or other electoral choices that are preferred by voters in a protected class" are different 
from "the choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate." If the protected class tends to be concentrated in a particular neighborhood of the 
jurisdiction, and if that neighborhood were a district that elected candidates, presumably the candidates 
chosen by the protected clajss would be more likely to be selected. But in an at-large governance system, 
where the protected class i? lost in a larger sea of voters with different interests, the protected class is 
hindered in gaining its desirjed representation. 

To win a CVRA lawsuit challenging an at-large system, therefore, the plaintiffs must show that there is 
racially-polarized voting and that at-large governance is preventing the protected class from seeing its 
candidates elected. Plaintiffjs don't have to prove intent to discriminate under CVRA. But the law 
indicates that a showing of past intent can be taken into consideration. 

A key factor in a CVRA lawsuit is statistical analysis of past election outcomes. If the historical evidence 
shows intent as well, the cape is strengthened. Thus, plaintiffs will bring statistical evidence to court, 
typically through expert witnesses, as well as qualitative history such as past statements by city officials. 
A finding that the protected class is concentrated in a particular area is not required to show racially- 
polarized voting. However, if the protected class were spread homogenously through the city, switching 
to district voting would not remedy its disadvantage. 



INKWELL" 

Celebration and Pain 

; /A .l\%.... ... 


Tlic beach near this site between Bay ami Bicknel] Streets known bv 

h.* f«f, *_... .. . . . J 


, ..... j.-j.ui .. some as 

Ink Weil,* was an important gathering place for African Americans long after 
racial restrictions bn public beaches were abandoned in 1927, 

• a 

A frk un-American 


groups from San I a Monica, Venice and Los Angeles, 
as early as the J920$ to the end of the /im Crow ertt in the 1950s. 
preferred to enjoy the sun and surf here because they encountered 
Jc sa rac hi harassmen t Hi a n □( a I her South land beaches. 


As noted earlier, Santa Monica was not always the "left-leaning" municipality that developed in the late 
1970s. As an example, the city once featured a de facto segregated beach - known pejoratively as the 
"Ink Well" - for black residents that persisted as a practice until the early 1960s. 25 It's not that Santa 
Monica was worse in that era when evaluated by modern standards than other cities with regard to 
racial issues. But the fact that the city's current at-large governance system was created shortly after 
World War II, a period when homes and properties were sold with restrictive covenants and 
discrimination was not illegal, at least 
raises the possibility that its decisions on 
governance structures made back then 
were not entirely innocent. Whether 
those voting structures today continue to 
have discriminatory effects is the kind of 
question that the CVRA was intended to 
test. 

The test for the City of Santa Monica 
came in late 2015, when a letter from 
lawyer Kevin Shenkman wab sent to the 
City claiming that its at-large voting 
system violated the CVRA. /j\ discussion of 
thelletter was held in closed) session at 


25 A history of the Ink Well may be found at https://www.biackpast.org/african-american-hlstorv/inkweil-santa- 
monica-californla-1905-1964/ : Cecilia Rasmussen, "In 'Whites Only 1 Era, an Oasis for L.A.'s Blacks," Los Angeles 
Times, July 3, 2005. Available ft https://www.latimes.com/archives/la-xpm-2005-iul-03-me-then3-storv.html . An 
official Santa Monica plaque commemorates the beach and indicates that it ended in the 1950s: 
https://www.smgov.net/portals/cul turg/Content.aspx? i d=20263 . 
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the city council meeting of January 12, 2016. 26 Since the session was closed, there is no official record of 
what, if anything, was decided. 


In April 2016, pfter the City didn't respond, a lawsuit was filed by attorney Kevin Shenkman and 
associates contending that the Pico Neighborhood - with a concentration of Latinx residents - was the 
victim of the kind of discrimination that the CVRA prohibited. That is, the lawsuit contended that the 
Pico Neighborhood and Latinx voters exhibited racially-polarized voting and that the remedy would be a 
switch from at-large to district voting in which one of the seven districts would incorporate the Pico 
Neighborhood. At a special meeting of April 26, 2016, the now-actual (rather than threatened) lawsuit 
was again discussed by the council in closed session. 27 


The plaintiffs in the case against Santa Monica included the Pico Neighborhood Association, Oscar de la 
Torre (an elected member of the Santa Monica-Malibu Unified School District) and his wife Maria Loya. 
(The school district, whose board - it might be noted - is elected at-large, is a separate entity from the 
City of Santa l^onica and includes Malibu.) Both de la.Torre and Maria Loya are on the board of the 
Association. Lpya had been an unsuccessful candidate for city council in 2004. 28 De la Torre had at one 
time been in dispute with the council regarding city funding for the Pico Youth and Family Center which 
he founded, a dispute which heated up after the suit was filed. 29 He also complained about a 1930s-era 
mural in city hall which depicts a Native American showing a water source to Spanish conquistadors. De 
la Torre described the mural as demeaning to Native Americans and to "people of color," and thus 

symptomatic of city council insensitivity. 30 De la Torre was an unsuccessful candidate for city council in 
2016, i.e., after the lawsuit was filed. 


As for Shenkman, he has certain aspects of the kind of small-firm lawyer who, in Hollywood movies and 
TV shows, takers on some giant opponent and - when it's a movie or TV show - inevitably wins at the 
end. For example, in the Amazon TV series "Goliath," Billy Bob Thornton plays a washed-up, alcoholic 
lawyer, estranged from his family, who lives in a (real) beachfront Santa Monica motel and spends much 
of his time in tjie (real and locally well-known) neighboring Chez Jay bar. Through a series of twists and 


2 ®See agenda itejm 1A(2) of http://sa ntanionlcacitvca.iqm2.com/atizen5/Detail M ePting 
■ See agenda item ID of http://santamonlcacitvca.i qm2.com/Citizens/Detail Meeting agp v7in =mBn 

9 Q M im a a el A Sh r^' '\ adfly °u DaVid VS GoNath ' Maria Loya sues for votin § districts," Santa Monica Patch, October 

29 2018. Availab e at http5://patch.com/califomia/santamonica/ga dfiv-Qr-david-vs-aoiiath-mai-ia-lo^-. ll p g - 
voting-districts . --——- 

Th, b 7 d I '' SM ^ USD b0ardmember under flre for center management," Malibu Times, January 9, 

2013. Available at ht tp://www.imalib utlme s.com/news/article 75fa7750-5a77-lle2-qpal-nmqhb7Q^ ht m i- 

ik! Cervantes "/Accusations Arise Over Lack of Funding for Santa Monica Youth Center," Santa Monica Lookout 
^- n \ f 7 ;! Available ^ htt ps://www.surfsantamonica.com/ssm site/t he lookout/news/News -201 7 /a., f ,kn 

2017/08 11 2017 Accusations Arise Over La ck o f Cit y Fundine for Santa Monica Youth 
Jorge Casuso, Mural at Santa Monica City Hall Gets Airing as Petition for Its Removal Circulates," Santa Monica 
2017/Septemb7 ei ~ ^ ^^ AVa ' lable at . b . ttps://www.surfsantamon i ca.com/ssm site/the lookout/news/News- 

j017/09 15 20 , 17 Mural at Santa Monica City Hal l Gets Airing as Petition for Its %2nRemoval Circulates h 
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whs! if course)! 6 T 3 ^ C ° rP ° ra,i0n ^ 3 big -" ame laW ,lrm for * hk:h he once worked. (He 

TIT CaSe i an ' a M ° nlCa ' there iS eiam C ° rD0ra,i0n - but * here * “ deep-pocketed city 
And that deep-pocketed city hired a big-name law firm - Gibson, Dunn, and Crutcher- for which 

Shenkman once worked. But there the similarity with “Goliath" ends. Shenkman isn't a washed-up 

alcoholic and he I,yes ,n Malibu with his law partner and wife, not in Santa Monica. So far, at this writing 

he has won h,s case against Santa Monica, although the verdict is on appeal and, thus, a Hollywood/TV 
ending is not guaranteed. 1 y UU/IV 

A Side Note Before Continuing 

2arl oflZl ° r£ " ^ Pk ° Nei f b ° rh00d ’ WhfCh ° CtMStS hOVe lon ‘ carried an unfair 

share of low-income projects and social services. The loan documen t cites overriding considerations for 

g, anting the funds. The proposed development is located in the Pico neighborhood which has historically 

been served by affordable housing developments. However, given the proximity to transit (both the Expo 

, , U5 ., r ° UteSj Qnd serv,ce5 ' the P ro P°sed development provides the increased opportunities 

while providing access to transit, and services.'" [Bold face added] 

Fteportjin the Santa Monica Lookout on two proposed low-income housing projects" 

Since the introduction to ttjis chapter already has disclosed that Shenkman's suit was a success at the 
ower court level and that f strict voting was ordered - albeit stayed while an appeal takes place - there 
an obvious question, if the plaintiffs prevail on appeal and a new system of district voting is installed ' 
would that result be a Good Thing for Santa Monica. Presumably, discrimination is a Bad Thing »u » 

answerto the question has to depend on what Is defined as a Good Thing. V 

If voting by district is used, [night the result be excessive NIMBYism (Not In My Back Yard-ism)? That is 
might voters m the separate districts take a too-parochial view of their own Interests and resist needed 
Development (if you think more development is needed)? Might the 1946 system of at-large voting - 
precisely by making councilmembers less responsive to local concerns - produce better decisions from a 
larger citywide perspective? This type of argument has also been made at the statewide levelwi! 
regard to development. It has been argued at that level that the legislature should enact legislation that 
would override local toning and thus permit denser development (which is seen as a Good Thing) The 
local governments, it is argued, even local governments elected at-large, are too-parochial and restrict 
development in their jurisdictions excessively, thus driving up rents and housing prices. 

These kinds of arguments - essentially that too much democracy can/will have negative consequences 
Ultimately turn on grand philosophical concepts. They ultimately also rest on political predictions on 

PPe,1S a ‘ thS l0Cal level ,f a sense c,e ' ,el °e s that Alstons are being made on high without input 
IXliSrSt* b¥ Th0rn, °" ll0eS e " en ‘ an6led with regard the City 

Zaao^BU 019 low Income Honslnn P ro ^lated for Pico Ng lghborhood. Subiect of Meetin, Tna.H,,, 


183 




















from those irrimediately affected. What happens when - fairly or not-voters feel that the powers-that- 
be-on-high are producing undesired results by not responding to local concerns. 

Particularly in California with its institutions of direct democracy, the results of voter frustration in such 
circumstances can be jarring. Ask old-time state politicians who were around in the late 1970s about the 
taxpayer revolt, the election of June 1978, and the resulting passage in that election of Proposition 13 
(which drastically cut property taxes). 33 Or ask former Governor Gray Davis, recalled by voters in 2003 
and replaced by Arnold Schwarzenegger who was promising in the recall campaign to "Bring California 
Back." 34 


In any event, as the quote at the start of this section indicates, while low-income housing may be a Good 
Thing, not everyone in the Pico Neighborhood agrees that more of it should be built there. Not everyone 
agrees with "overriding" such concerns in the name of the greater good. In short, NIMBYism - if that's 
what it is - is not confined to higher-income neighborhoods. In poorer, neighborhoods it occurs as well, 
sometimes taking the form of concerns about potential gentrification, and sometimes - as in the Pico 
case - about ('reverse gentrification." 35 


Moreover, there are alternative views concerning NIMBYism, gentrification, and related issues. It has 
been argued j:hat in the real world, overriding local concerns can produce perverse and unintended 
results. Suffice it to say, the issue of housing costs, zoning, and state and local policy on housing is 
complex, it is more complex than many folks want to believe, although evaluating the various 
viewpoints is off-topic for this chapter. 36 In any event, even new residents of Santa Monica who live in 
recently-constructed developments may not turn out to be proponents of yet more development. They, 
too, are affected by traffic and congestion, even those who make use of ride-hailing services, bicycles, 

j 

and e-Scootefs. As the saying goes, "the last one in says 'shut the door; we're all here." 


The CVRA tilts toward local representation as a Good Thing, at least when a protected class is otherwise 
receiving less political voice than it should. It doesn't guarantee that the results will be to everyone's 
liking, or everH that protected local residents will get what they want from the process. It doesn't 
guarantee that more minority candidates will be elected. It just assumes that in racially-polarized 
situations, mjnority voters will have a greater chance with districts to elect candidates they think will 
represent their concerns than under at-large systems. 


Whether or rjot you think district voting is a Good Thing or a Bad Thing, so far, the CVRA has produced 
what one study termed a "quiet revolution" in local government by pushing numerous cities to make 


33 See https://www.voutube.com/watch7vHY6-YVFvtFCl and https://www, youtube. com/watch?v=Sm-lFipgk4M . 
34 See https://www.youtuba.com/waich?v=CkEllEgb 7Q . 

35 Reverse gentrification refers to placing undesirable facilities in a neighborhood such as drug treatment centers, 
etc. ! 

36 Readers migpt be interested in the views of UCLA Professor Michael Storper. An interview with him can be found 
in "Blanket Up|zoning—A Blunt Instrument—Won't Solve the Affordable Housing Crisis," The Planning Report, 
March 15, 2019. Available at https://www.planningreport.com/2019/03/15/blanket-upzoning-blunt-instrument- 
wont-solve-affordable-houslng-crisis . The audio of a June 2019 presentation by Storper on this subject can be 
found at https://archive.org/details/StorperNENeighbors632019 . 














the switch to districts. 37 But some jurisdictions have sought to fight CVRA suits, probably the most 
resistant before Santa Mo.nica being Palmdale (which, as noted above, ultimately lost and had to 
convert to districts). Santq Monica chose to resist, choosing a very prominent law firm - Gibson, Dunn 
and Crutcher-to defend jts at-large electoral system and a lead attorney from that firm-Theodore J. 
Boutrous Jr. - who has taljen high-profile cases to the U.S. Supreme Court. 

Although Santa Monica has refused Public Records requests for its expenses up through the appeal, 
estimates of $10 million hjwe appeared just for the defense cost. 38 If Santa Monica loses on appeal ’ it 
will have to pay Shenkmar) and his associates on the plaintiffs' side as well. In the Palmdale case, apart 
from its own legal costs of about $7 million, that city paid the plaintiffs' attorneys, i.e„ Shenkman and 
as$ociates, a reported $4.5 million plus interest. 39 


Shenkman has said that some of his earlier settlement money has gone to the Southwest Voter 
Registration Education Project, a group that encourages Latinx voting. 40 While a detailed listing of Santa 
Monica's expenses might well disclose the City's strategy and is thus protected from a Public Records 
request, Shenkman has said that the City was obligated to hand over the expense total, although 
perhaps not the details within that total, 41 But from a public relations viewpoint, it is probably to his 
advantage for the City to bje in the position of hiding something from voters. Voters can see his 
pi oposed fees and costs from court records, but they are denied access to the corresponding 
information about the City s expenses. 

As an affluent city, Santa Monica can afford very large legal bills, win or lose, an option not available to 
many other small and medium-sized cities with at-large election systems. But a loss of the appeal by 
Santa Monica would signal to other cities with ample financial resources that, in the end, even large 
legal fees can't save at-large systems. It would also suggest that Shenkman and associates aren't likely to 
be deterred by aggressive and expensive defenses in future litigation against other cities. In essence it 
would signal that Good Thing or Bad Thing, the CVRA is a Big Thing that can't be ignored. A loss by 
Shenkman and associates through the remaining appeal process, would signal the opposite: If a city has 
the monetary resources, it may overcome a CVRA suit. 


Austin Levitt and Douglas Johnson, Quiet Revolution in California Local Government Gains Momentum Rose 
Institute of State and Local Government, Claremont McKenna College, November 3, 2016. Available at' 

http://rosein5tftiite.orfi/ wp-content/uploads/201G/ll/CVRA-Wh3te-Paper.pdf 

: j °rge Caruso, "City Plans to jppeal Decision in Voting Rights Case," Santa Monica Lookout, November 13 2018 
Availabla at https://www.surfsanta mon i c a.com/ssm site/the lookout/n ews/Nev^.oms/M^,^.. 

2018/11 13 2018 Cit y to Appeal Decision in Voting Rights Case.html . 

39 Mary Piummer, "The Massive Election Change in California You've Likely Never Heard Of," LAist, January 2 2019 

Available at https://archive.or g/details/NENeighbors6112ni8KevinShenkman ’ ' 

r' PS: /!f 1SI ' COm / 2019 / 01 /° 2 / the missive .. electi on ch ange in California vouve likely never heard of.nhir 
Robin Abcarian, Meet the Malibu lawyer who Is upending California's political system, one town at a time " Los 
Ange/es 1/meS' May 14, 2017. Available at jm Bs://www.latirnes.com/iocal/ahrarig n/ia-me-abcaria n -sh e nkm a n.' 

voting-20170514-story, html. j -——- 

“Meeting of Northeast Neighbors, June 11, 2018. Audio at 

lTtmii//a rchive.org/detaiis/NENelghbors6112018KevinShenkman . 

41 Meeting of Northeast Neighbors, January 7, 2019. Audio at 

https://archive.org/details/ShenkmanlVEN ei ghborsl719 . 
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Back to our Tale 


The previous system of district-based elections wqs obondoned and ot-lorge elections were adopted in 
1946 f purposefully to prevent non-Anglo Sonto Monicons... from achieving representation... Since that 
time, at-large elections have been very successful in achieving... (their) nefarious purpose / dilution of 
Latino voting power and denial of effective political population " 

Initial Complaint filed April 12, 2016 with Superior Court, 

County of Los Angeles 42 

In essence, the quote above is the heart of the case against Santa Monica. The complaint goes on to 
argue that Maria Loya and others have been the preferred candidates of residents of the Pico 
Neighborhood but have not prevailed citywide because of racially-polarized voting as defined by the 
CVRA. It nptes that a letter to that effect was sent to the city attorney of Santa Monica who, in an email, 
said the cljaim would be discussed by the council. 43 Apart from the claim of violation of the CVRA, the 
claim against the City was also based on the assertion that the existing system of at-large elections 
violated ttjie Equal Protection Clause of the California constitution by discriminating against non-Anglo 
voters. 44 j 

The warning letter contained a copy of a report the city council had commissioned back in 1992. At the 
time, the (founcil was concerned about whether its at-large system might be viewed as vulnerable to a 
challenge .under th e federal Voting Rights Act, which — as noted earlier — has a higher bar for proving 
discrimination than the CVRA (which wasn’t enacted until 2002), Back in 1992, the council had reason to 
be concerned about its at-large system thanks to a man who died shortly before the most recent lawsuit 
against Sapta Monica went to trial. 

i 

Joaquin Ajila, a voting rights attorney, had begun using the federal voting rights statute to sue California 
cities over their use of at-large systems which, he argued, discriminated against Latinx voters. Two of his 
cases wen^ to the U.S. Supreme Court and succeeded in forcing a change to districts. But his most 
notable ca^se involved Los Angeles County and its five elected supervisors who were in districts drawn in 
ways that disfavored the Latinx population. Avila forced a switch in the County to a revamped district 


Pico Neighborhood Association, Maria Loya and Advocates for Malibu Public Schools, Plaintiffs v. City of Santa 
Monica, California; and Does 1-100, filed April 12, 2016, BC616804. Available at 

ht tgs : //www.santam onica . g ov/Media/Def3ult/Attornev/Election/Comolaint.pdf . The initial complaint referred 
also to the Santa Monica-Mallbu Unified School District, not just the City, apparently the reason the Advocates for 
Malibu Public Schools group was involved. 

43 The letter is reproduced in Exhibit E submitted by the City as the litigation developed. Available at 

https://www.santamonica.Rov/Media/Default/Attornev/Eiection/20180329-2- 

EXE.Demand%20Letter%20from%20Plaintiff.Ddf . 

Article 1, section 7 of the California constitution says in part that, "a person may not be deprived of life, liberty, or 
property without due process of law or denied equal protection of the laws." See 
https://leRinfo.leRisl3t ure.ca.Rov/faces/codes displavText.xhtml?!awCode=CONS&article=l. 
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with a majority of Latinx residents in a suit settled (for a reported $6.3 million) in 1991, i.e., shortly 
before Santa Monica commissioned its report. 45 


The expert that the city council hired - Professor J. Morgan Kousser of Caltech - looked at the history of 
Santa Monica's at-large system and concluded that, indeed, the City might well be vulnerable. Not 
surprisingly, Professor Kolusser was hired again as an expert in the 2016 case. This time, however, he 
was hired not by the City but instead by the plaintiffs. 


In any event, according ti the 2016 CVRA complaint, no response to the initial letter was received from 
the Santa Monica city attorney or from anyone else. Complaints of this type are primarily venues for 
assertion, not proof. But jt did note some local history. Some of that history had been discussed in the 
earlier Kousser report of 1992. 


Santa Monica had a district form of government from 1906 until 1914. Before 1906, it had a system of 
fiVe trustees elected at large. After 1914, it was run by three commissioners elected at-large, each with 
separate functions (public safety, public works, and finance). 46 In 1946, the issue of switching back to 
districts was raised, studibd by a specially-created Board of Freeholders, and then rejected by voters. 

l 

There is ample evidence that these concerns were that district voting would give power to minorities as 
they were viewed at the time. The complaint, for example, cites an ad from the 1946 campaign that 
opposed the at-large system that was being proposed then to voters, and which referred to the 
"dictatorship" that would result from at-large voting: 

"Where will the laboring tnan go? Where will the Jewish, colored, or Mexican go for aid in his special 
problems ? Where will the resident of Ocean Park, Douglas district, the Lincoln-Pico and other districts go 
w,hen he needs help. The proposed charter is not fair-it is not democratic. It is a power grab - and we 
plead with all citizens of Santa Monica to protect their interests (vote no)..." 47 

Santa Monica voters of tfjat era evidently saw the kind of arguments raised in the opponents' ad as 
precisely the reason to vc^te "yes" on the at-large option. That is, the issue of who would be favored and 
who would be disadvantaged by at-large voting was discussed in the campaign. And voters made their 
choice for an at-large system with that information in the background. 

As the saying goes, the wheels of justice grind slowly. Nothing much happened after the 2016 filing, 
other than that the city council in closed session evidently decided to fight the lawsuit and to hire 
outside counsel to do so. However, the court requested more detailed information from the plaintiffs. 
From a strategic point of view, it is in the interest of plaintiffs to put just enough information in their 
complaint to have the court willing to consider it, but not so much as to provide the defendant city with 
all the evidence the plaintiffs plan to produce. 


4S A tribute to Avila can be found in Marcos Breton, "Before he died last week, this man changed how we vote in 
California. Do you know him?" Sacramento Bee, March 18, 2018. Available at 
https://www.sacbee.com/news/local/news-columns-blogs/marcos-breton/article205223534.html . 

' ,6 iThis history is contained in 

https://www.santamonica.gov/Media/Default/Attornev/Election/20170509.Qpp%20to%20Demurer.pdf . 

47 ibid. *. 
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According to a |more detailed amended complaint filed in February 2017, no settlement discussion or 
negotiations had taken place between the plaintiffs' attorneys and City representatives. The amended 
complaint provided added evidence of intent to discriminate back in 1946 and included information 
about election^ more recently. 48 It noted that of the almost 90,000 Santa Monica residents counted in 
the 2010 Census of Population, about 13% were Latinx. It cited the electoral defeats of candidates 
preferred by Pico Neighborhood voters who nonetheless lost citywide. And it indicated the prejudice 
was the cause bf these defeats. For example, when Tony Vazquez ran in 1994, a cartoon appeared in the 
now-defunct Ipcal newspaper - the Outlook - showing him as member of a street gang. (Vazquez's case 
is complicated] however, because he had been elected in 1990, i.e., before the 1994 defeat, and later 
came back to the council in 2012.) Plaintiff Maria Loya's case of 2004 is cited along with the Oscar de la 
Torre case of 2016, 

The amended jtomplaint also referred to the episode in 1992 that led to the expert's report cited earlier. 
At that time, Spnta Monica created a Charter Review Commission whose report suggested that at-large 
voting was "ah obstacle to ethnic empowerment." It noted that the system provided for 
overrepresentgtion of the north of Montana (Avenue) area and the lack of Pico Neighborhood 
representation However, the council - by a four-vote majority - rejected a change to the existing 
election systerp. All of these examples and allegations were previews of what was being planned for a 
future trial on (:he issue of a CVRA violation. . 

T 

The Response 

"The complaint... fails to allege the constituent facts of racially polarized voting - that Latinos have 
preferred certqin candidates and have voted as a bloc , and that the white bloc usually outvotes the 
Latino bloc." 


Demurrer filed by the City's attorneys March 30, 2017 49 


With an initial [court hearing on the complaint scheduled for May 22, 2017, the City's official response to 
the complaints came in late March, apparently after some contact by phone, email, and a face-to-face 
meeting with tjhe plaintiffs' attorneys. A demurrer on behalf of the City was filed - essentially an 
argument to the court that there was no reason for further litigation on the issues to take place because 
the plaintiffs had not supplied sufficient evidence for further action. In effect, the demurrer was an 
argument that going forward would be a waste of time for the court. Accompanying documents with the 
demurrer disputed the plaintiffs' interpretation of the historical and voting records. It was noted that 


43 The Advocates for Malibu Public Schools group was dropped as a plaintiff and the amended complaint focused 
only on the City of Santa Monica. It Is available at 

https://www.santamonica.sov/Media/Default/Attornev/Election/20170223.FAC-l.pdf . 

49 Avai lable at 

https://www.santamonica.sov/Media/Def3ult/Attornev/Election/20170330.Demurrer%20to%20FAC.pdf . 
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apart from events in 1946, jSanta Monica voters, by roughly a two-thirds margin, had twice rejected 
going to district voting in 1975 and again in 2002. 50 

OmMay 9, 2017, a response to the demurrer was filed by the plaintiffs pointing to the intent of the 
legislature in adopting the CVRA. The intent, as interpreted by the plaintiffs, was to provide a state-level 
path for complaints of racially-polarized voting that was easier to traverse than federal standards. The 
plaintiffs' attorneys argued essentially that the plaintiffs had provided sufficient evidence - presumably 
more would be adduced in a trial - for the court to proceed. Indeed, the plaintiffs suggested that expert 
witnesses would be provided at a later stage to attest to the merits of the complaint. 

After a hearing on May 22, 2017, Superior Court Judge Yvette M. Palazuelos found that the plaintiffs had 
produced sufficient evidence on a preliminary basis for the case to go to trial. October 30, 2017 was set 
as the date, although the trial was later’postponed to July 30, 2018. 

The Next Phase j 

"That Santa Monica has so/jf 'we will fight to the death' is ...a waste of resources (and) politically... not in 
line with Santa Monica's progressive image." 

Plaintiffs' attorney Kevin Shenkman 51 

The;period between the decision to proceed to a trial and the trial itself was marked with legal 
skirmishing and a discovery process that proved embarrassing to some members of the city council. The 
City's attorneys argued in a brief that the CVRA didn't authorize neighborhood groups such as the Pico 
Neighborhood Association tp file the suit. They argued that even if there was a concentration of Latinx 
population in the Pico Neighborhood, most Latinx residents in Santa Monica lived outside that area. 
Basibally, the defense strategy seemed to be to try and prevent the case from moving forward, and - if 
that;strategy failed at the lower court level - to appeal, 

There may also have been a n intent to delay the process since the plaintiffs' attorneys had to bear the 
out-of-pocket costs while receiving no pay for their own services. They would be reimbursed for costs 
and rewarded with legal feek for their own efforts only if they ultimately prevailed and only after 
whatever appeals the City filed were adjudicated. The City's outside attorneys, it is reasonable to 
assume, were being paid as pie process unfolded from municipal funds. It is unlikely that their payments 
were at risk or that they wefe contingent on the outcome of the case although, of course, neither the 
City nor its law firm discloseCI what arrangements they had. 

One assertion made by the City in this period sparked a mini-controversy. The City's brief pointed to city 
council members Latino Tony Vazquez and Latina Gleam Davis as evidence that Latinx candidates can be 
elected in Santa Monica. But Davis had not publicly identified herself as Latina prior to the lawsuit. After 
the suit against the City was filed, she then declared that her adopted parents had told her that her 

^Declaration of Daniel R. Adlerj Available at 

https://ww w.santamonica,fiov/Media/Default/Attornev/Election/2Q170330- 
g,Reques t %20for%20J udici a l%20Notice%20-%20Declar3tion%20of%20Daniel%20Adier.pdf . 

“Kate Cagle, "Lawsuit challenging Santa Monica elections survives City challenge," Santa Monica Daily Press June 
21, 2017. Available at https://issuu.comfemdp/docs/062117 . 
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biological mOjther was white — although from Chile - but that her father was Mexican. In a subsequent 
hearing, therp was back and forth about DNA testing and family history, 52 The controversy was 
somewhat reminiscent of the brouhaha over U.S. Senator (and 2020 presidential candidate) Elizabeth 
Warren's claijm of Native American heritage. At one point, the plaintiffs' attorneys commissioned a poll 
aimed at shoyving that whatever Davis considered herself, Santa Monica residents thought she was 
white, Ultimately, the court found the entire matter to be irrelevant. 


Notably, the City's attorneys argued that the CVRA violated both the California and the U.S. 
constitutions because they are “race-conscious remedies that are not narrowly tailored to serve a 
compelling government interest, and impermissibly dilute the votes of non-Latino voters in the City of 
Santa Moniccj based on racial criteria." In addition, they argued that “to the extent plaintiffs seek a 
remedy that is intended or designed to give more representation to Latino voters than to other voting 
groups or protected classes, the requested remedy violates the one-person, one vote of the United 
States Constitution." 53 


Thus, it appeared possible that the defense's intent was to open an avenue to an eventual appeal to the 
U.S. Supremej Court. Their arguments were the type that has been used to challenge federal voting 
rights protections and affirmative action. In the past, the U.S. Supreme Court had refused to hear such 
arguments against the CVRA. But an increasingly-conservative Supreme Court might prove to be more 
receptive to these claims. 


The interim period before the trial did impose some costs on council members. During a pre-trial 
discovery process, various members of the city council were forced to testify. Issues were uncovered 
that may not ^ave had much to do with the CVRA allegations but were embarrassing. In one hearing, 
councilmembjer Pam O'Connor, who had been involved in the scandal over a firing of an appointee, 
walked out of a hearing when the firing matter came up saying "Bye, guys." She was ordered back. 54 In 
another episdde, she was questioned about possible conflicts of interest regarding payments as an 
historic preservation consultant on projects in the City. 55 


52 Kate Cagle, "Davis' testimony ends argument phase of voting rights trial," Santa Monica Daily Press, September 
11, 2018, Available at https://www.smdp.com/davis-testirnonv-ends-arEurnent-phase-of-votlng-rlghts- 
trial/169247 ; Jorge Casuso, "Santa Monica Has Two Latino Council Members, City Officials Contend," Santa Monica 
Lookout, July ip, 2017. Available at https://www.surfsantamonica.com/ssm site/the lookout/news/News- 
2017/July-2017/07 10 2017 Santa Monica Has Two Latino Council Members City Officials Contend,html . 
“City of Santa Monica's Answer to the First Amended Complaint/June 27, 2017. Available at 

https://www.santamonica.gov/MedIa/Default/Attornev/Eiectlon/20170627.Citv%20Answer%20to%20FAC.pdf . 

54 Niki Cervantps, "Santa Monica City Councilmember Ordered Back to Deposition in Voting Rights Lawsuit," Santa 
Monica Lookout, October 19, 2017. Available at 

https://www.surfsantamonica.com/ssm site/the lookout/news/News-2017/October- 

2017/10 19_2017 Santa Monica Councilmember Pam OConnor Ordered Back to Deposition in Voting Right 

s Lawsuit.html . 

“Charles Andrews, "Don't Remember... Can't Recall," Santa Monica Daily Press, April 25, 2018. Available at 
https://www.smdp.com/dont-remember-cant-recali/165715 . 
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Councilmember Tony Vazquez revealed income from the TELACU organization during his deposition that 
if turned out was omittedjfrom a required disclosure form he had filed. 56 The matter spilled over into 
issues of possible conflict of interest related to Vazquez's wife and the Santa Monica-Malibu Unified 
School District. Depositions in the CVRA case also became linked to campaign contributions on behalf of 
councilmembers related tp a dispute between rival Santa Monica hotels, the Huntley and the Miramar. 57 

The City, having earlier failed to have the lawsuit thrown out, tried instead to have the court make a 
summary judgment in its favor. A request for summary judgment is a request that the court find, based 
on preliminary evidence, that the plaintiffs have no viable case and thus the matter should not go to full 
trial. Various arguments Were made. An election expert hired by the City's law firm provided statistical 
evidence that there was no way to create a majority Latinx district in Santa Monica because Latinx 
residents were spread out; geographically, even if there was a concentration in the Pico Neighborhood. 
There was also analysis ofj election results suggesting - according to the interpretation of another expert 
- that Latinx residents were not disfavored by the at-large system. 58 

The plaintiffs' attorneys argued that the CVRA required only racially-polarized voting, not a majority 
district for a minority group. 59 The issue of what the remedy should be in cases of racially-polarized 
voting was a matter for the court to consider after trial. In addition, plaintiffs had their own expert who 
produced plausible districts that would address the problem. An alternative interpretation was provided 
of both history and voting; outcomes. 

As noted earlier, one of thje experts hired by the plaintiffs' attorneys was Caltech Professor J. Morgan 
Kousser, the same Professor Kousser who had written the 1992 report for the City warning of potential 
vulnerability of the at-large system under the federal voting rights law. In addition, the Latino mayor of 
San Juan Capistrano provided a statement that he had lost under that city's at-large system, but then 


“Jorge Casuso, "Santa Monica Councilmember Tony Vazquez Has Reported Earning No Income Since His 2012 
Election," Santa Monica Lookout, November 1, 2017. Available at 

https://www,surfsantamonic3.com/ssm site/the lookout/news/News-2017/IMovember- 

2017/11 03 2017 Santa Monica Councilmember Tony Vazquez Has Reported Earning No Income Since His 

2012 Election.html . TELACU is a Latinx-serving non-profit organization. 

57 Niki Cervantes, "Voting Rights Plaintiffs Poised to Scrutinize Tainted Campaign Contributions," Santa Monica 
Lookout, March 30, 2018, Available at https://www.surfsantamonica.com/ssm site/the lookout/news/News- 
2018/March- I 

2018/03 30 2018 Santa Monica Voting Rights Plaintiffs Poised to Scrutinize Tainted Council Campaign Con 

tributions.html 

“Declaration of Daniel R. Adler at https://www.santamonica.gov/Medla/Default/Attornev/Election/20180329- 
2.Requgst%20for%20Judicial%20Notice%20ISQ%20City‘s%20MSJ.pdf: Declaration of Peter Morrison at 
https://www.santamonica.gov/Media/Default/Attornev/Election/20180329-2- 

EX%20AA.Morrison%20Declaration.pdf . 

“Plaintiffs' Opposition to Defendant's Motion for Summary Judgment, filed May 31, 2018; Declarations of David 
Ely, J. Morgan Kousser, and Justin Levitt: 

https://www.santamonica.gbv/Media/Default/Attornev/Election/20180531.Qpposition%20to%20MSJ-l.pdf: 
https://www.santamonic3.gQv/Media/Default/Attornev/Election/20180531-l.ElvDeclaration.pdf ; 

https://www.sant3monica.gov/Media/Defauit/Attornev/Eiection/20180531-2.Kousser%20Peciaration.pdf : 

https://www.santamonica.gov/Media/Default/Attorngv/Eiection/20180531-3.Levitt%20Declaration.pdf . 
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won after the <~ity moved to districts under threat of a lawsuit. He noted that none of the districts in San 
Juan Capistranjo.had a Latinx majority. 60 

The Kousser Declaration 

"A common editorial cartoon figure in the (Santa Monica Evening Outlook) in 1946 was 'The Little 
Savage/ an exaggeratedly thick-lipped , grass skirted, bare chested African or perhaps Australian native 
with a stick though his nose." 

Kousser declaration 61 


Kousser's statement in the summary judgment phase of the litigation was particularly significant since it 
combined botlji statistical evidence of racially-polarized voting - the key to a CVRA case - and a 
descriptive history going back to the 1946 election when Santa Monica voters chose the current 
electoral system. In his statistical material, Kousser noted that there are no direct data available as to 
the racial or ethnic background of individual voters. When individuals register to vote, they are 
identified onlyjby name. In the case of Latinx voters, however, lists of Spanish surnames can serve as 
proxies for the Latinx electoral composition in a precinct. 


Statistical Analysis 

The votes received by various candidates by precinct can then be analyzed as a statistical function of the 
proportion of Latinx voters in the precincts. That is, a regression analysis can be performed in which the 
percent of votes received by a particular candidate is a function of the percent of estimated Latinx 
voters by precinct. Latinx preferences can be inferred from what the regression analysis predicts would 
be the voting rjesult in a hypothetical precinct that was 100 percent Latinx in composition. Because 
precincts vary in size (number of voters), the regression analysis can be weighted by size so that small 
precincts are riot over-weighted. 

Kousser went <pn in his statement to note that Asian names can also be used to add another 
racial/ethnic gfoup to the analysis. He also noted that regression analysis, because it involves an 
assumed particular functional form can sometimes produce predictions that fall out of the possible 
range of the votes a candidate can receive. (A candidate cannot receive less than zero percent of the 
vote or more than a hundred percent.) He discussed statistical techniques that seek to limit the 
predictions to the possible range. And then he presented his statistical analysis of Santa Monica 
elections and concluded there was evidence of racially-polarized voting behavior. 


In his historical analysis, Kousser analyzed the 1946 voter decision to create the current at-large system. 
Although he goes into detail and provides some statistical evidence, it really is pretty clear that 
race/ethnic prejudice played a part in that campaign. To say otherwise is to assert that Santa Monica 
was somehow isolated from the social currents of that period. 


^Declaration of Sergio Farias. Available at 

https://www.santamonica.gov/IVIedia/Default/Attornev/Eiection/201S0531-4.Farias%20Deciaration.Ddf . 
61 https://www.5antamQiiica.KOv/Media/Defauit/Attornev/Election/20180531-2, Kousser%20Declaration.pdf . 
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The next big push to switcfh to districts came in 1974. By that time, attitudes on race issues had begun to 
shift, partly as new, younger residents moved into Santa Monica. It was also the case that by the 1970s, 
the route of the Santa Mdnica freeway had swept through an area inhabited by minority groups and 
displaced them. There we're by that time, however, two black members of the city council, both of 
whom (having been elected through the at-large approach) opposed moving to district voting. Although 
the history of the 1974 episode is ambiguous - certainly when compared with 1946 - Kousser provided 
statistical evidence that those voters who favored the two (losing) Latinx council candidates on the 
ballot in 1974, also voted for districts. 

By the 1980s, the issue of SMRR domination of the city council was the dominant feature of Santa 
Monica politics. The anti-$MRR faction put Proposition J on the ballot in 1988 that would have kept the 
at-large system but had elections by seats. That is, each of the seven council seats would be a separate 
contest with separate candidates. 

The anti-SMRR faction believed that with separate seats, SMRR would gain fewer seats on the council. In 
Kousser's view, dropping the first-past-the-post system (in which either three or four of the council seats 
are up for election) would have potentially reduced strategic voting which could have elected a minority 
candidate. (Under strategjc voting - so-called “single shotting" - a voter could boost the chances of a 
single candidate under first-past-the-post by voting only for that one and not for any of the others.) 
Nonetheless, the campaign for Proposition J portrayed it disfavoring minority candidates (perhaps 
because all successful SMRR-backed candidates had up to that point been white. In any case, J failed. 

At the time of the Proposition J episode, Tony Vazquez - a local activist - said he favored a district 
system because it would allow a candidate from the Pico Neighborhood to win. Still, he managed to get 
himself elected as a SMRg-endorsed candidate in 1990 under the at-large system, the first Latinx 
candidate to do so. Four years later, he was up for re-election and was defeated. Kousser argued that 
the Vazquez defeat for reelection in 1994 illustrated the anti-Latinx tendency in the at-large system. 

I 

As noted, in the early 1990s, the city council created a Charter Review Commission to look at alternative 
vpting systems. Ultimately, two alternatives were considered. One was a ranked voting system. Under 
that approach, voters ranlf the candidates. The candidate with the least number top-ranked votes has 
his/her voters' second choices allocated among the remaining candidates. This complicated process 
continues until one candidate receives a majority. 62 

The other alternative considered by the Commission was district voting. But when the Commission's 
report - which favored the ranked approach - went to the council, neither option could obtain a 
majority of council votes, jn the end, the at-large system remained in force. The Commission did point 
out that Pico Neighborhood residents at the time felt disenfranchised by the at-large system. They 
believed their neighborhood had been treated by the City as a dumping ground for the homeless, for 
drug-treatment centers, and other undesirable facilities. 

Cciuncilmember Vazquez, it might be noted, continued to favor a district system when the Commission 
report was considered. And in the 1994 (at-large) election he was defeated in what Kousser depicts as a 

62 San Francisco uses this typl of syste/ri. 
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hostile climatejfor Latinx residents. That year saw Proposition 187 on the statewide ballot. Prop 187 
would have barred undocumented individuals from public services. It was part of then-Governor Pete 
Wilson's campaign for reelection. In the 1994 campaign, Vazquez was depicted by opponents as weak 
on crime and ojn the homeless issue. As described earlier, Vazquez was shown in a newspaper ad in a 
group of peoplb who looked like gang members. He attributed his defeat at that time to racism and did 
not run again qntil 2012 (when he won). 

In 2002, Measure HH was on the Santa Monica ballot which would have both created districts and 
moved to a ma|yor with veto power elected citywide. Measure HH would also have applied term limits to 
the council and installed a primary-runoff system rather than first-past-the-post. Santa Monica would 
then have had |a system similar to that found in the surrounding City of Los Angeles, In the campaign, HH 
was depicted by opponents as a takeover by business interests and was defeated. Kousser simply 
recounted the HH defeat and didn't use it to illustrate a racial agenda. 

In many ways, |the Kousser declaration is the essential part of the plaintiffs' case. He argued that 
statistical evidence and descriptive history indicate that Santa Monica's 1946 at-large system was 
originally created, at least in part, for discriminatory reasons, When the issue of district elections 
subsequently qrose, either there was a discriminatory element in rejecting the option or there was a 
complex of otfier issues that accounted for the defeat of districts. The thrust is to weaken the case of 
the City that even if motivations in 1946 were discriminatory, the system which endured thereafter is 
the will of the people as expressed in subsequent elections and that it doesn't violate the CVRA. 

Because of thej defendant's push for summary judgment, the Kousser declaration came out early, i.e., 
before a full trial. It is possible that the defense strategy in calling for summary judgment - apart from 
delay and apar^ from the off-chance that the court might actually make a summary judgment - was to 
obtain a preview of what would be offered in evidence in a trial. The City's attorneys succeeded in that 
objective, assuming that was their goal. But then they made a mistake, not of grand strategy but of 
postal delivery!. 

Whoops! 


" Defendant's sole argument was that the motion was timely served because it was also served by e- 
mail... However electronic service is not permitted unless the parties stipulate to such service..." 


Decision of Judge Yvette M. Palazuelos, June 19, 2018 63 

Despite the mipi-trial that developed over the City's request for summary judgment, there never was an 
evaluation of tjie request based on statistical analysis, historical evidence, or legal interpretation. The 
City's attorneys failed to deliver required material within a legally-mandated time limit to Mr. 

Shenkman. This error occurred because priority mail was inadvertently used rather than express mail. As 
a result, the material arrived late. 


“Available at 

https://www.santamonica.Rov/Media/Default/Attornev/Election/20180619.Orders%20Denving%20IVIotion%20re 

%20Waiver%20and%2QMSJ-l.pdf . 
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17 ,h * 1 h “ ,m T'' CitY ' S att0meyS aSked Judge PalaZUelos *° overlook the error, particularly 

" “ ™ a ' 6rV h3d bee " USed withi " the «"»m their view, the untimely paper delivery 

“ e V,ewed as a technical error ttet stauld "'‘ Prevent a decision on summary judgment A 
substantial volume of briefs and countering briefs was generated examining the arcane details of postal 
delivery service to Malibu (where Shenkman resides). 

^s,itl U ,e 8 sh P e a dec e H l0 d T* ar8Umer " S ' The de ' iVery ' a,e ' and email *" allowable 

substitute. She deeded to proceed to a full trial due to the delivery error. That is, she decided not to 

consi er e merits of the pro and con evidence on whether there was discriminatory voting that had 

Court o r ,° A U o e lly, th t WO f Par " eS ' The a *' s at,orn ^ fief their objections to her verdict with the 
Court Appeal. Vet moreibnefs were filed. But the Court of Appeal rejected the City's objections to the 
tower court decision without comment. 64 

It would be interesting to know how the prominent law firm that had been hired to defend the City 
explained its error of timely postal delivery to the city council and the city attorney. But whatever the 
exp anation, it was conveyed behind closed doors. With the briefing and appealing and private 
explaining out of the way, the case proceeded to trial on July 30, 2018. 

The Trial 

"Other California cities believed fast as strongly in their at-large election system. They nonetheless 
switched to district elections out of fear of overwhelming costs... kVa are fighting this lawsuit because we 
believe it tacks merit But of her cities without our financial resources haven't had that choice." 

Santa Monica Councilmembers (Mayor) Ted Winterer and Gleam Davis fs 

"Historically people in powjr have sought to preserve their position at the cost of the public good. 

Mayor Winterer recently w f te an op ed in the LA Times that these matters were best dealt with by 


I Plaintiff Maria L. Loya 6 ' 

As the trial date approached, public awareness increased and there was an effort to move public 
op,men, as the quotes above suggest.*' Also, at that time, a citizens' group with some support from 
certain city council members placed a term limits measure (Measure TL) on the November ballot. The 

“a asV/www.san.amonlca.gov/Medl, 1 /ne fall lt/At t omav;Eler,inn/sn 1 , 0712 . B2910aa PTn . . p 

; 5 Te^ Wmterer and Gleam Davis, "Santa Monica shouldn't have to change its local elections " Cos sn^i,. r 
AVa, ' able a « ^^w w .la, i m es,o m ro pin ,o n/ oo. 9rf/ , a .l. 

Readers are reminded that the account presented in this chapter is based on the briefs and oth Pr mw 
d = en,s available on the c„|s website and news accounts. Complete 
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measure set a limit of twelve years for 
service on the council, but without 
retroactivity. Thus, its immediate impact 
on the incumbent council would be nil. But 
TL might be interpreted as an alternative 
to the more dramatic shift to districts that 
the court case might produce. 

The council also faced the likely loss of its 
one Spanish-named member, Tony 
Vazquez. Vazquez was a candidate for a 
seat on the state Board of Equalization. 
Although he came in second in the June 
2018 top-2 primary behind a Republican, 
that showing was the result of a number of 
Democrats splitting the Democratic vote. With the contest now between one Republican and one 
Democrat, and the district heavily Democratic, Vazquez would likely be leaving the council. 68 

Although, as noted earlier, councilmember Gleam Davis publicly claimed to be a Latina when the CVRA 
dispute began, the probable loss of Vazquez was at least a public relations problem. SMRR essentially 
solved the problem by endorsing a local restauranteur, Greg Morena. There was a good chance Moreria 
would win in November since SMRR did not back incumbent Pam O'Connor who was associated with the 
local scandal involving the hiring and then 
unhiring of a city official. If Morena won, one 
departing Spanish-named Latino would be 
replaced by another. 

The actual trial mirrored arguments that had 
developed earlier, especially those arguments 
surrounding thejrejected request by the City 
for summary judgment. Plaintiffs' attorneys 
depicted the Picp Neighborhood as a dumping 
for undesirable municipal services due to lack 
of adequate representation. A landfill in the 
Pico Neighborhood that had been turned into 
a park was said to be leaking methane. The 
1946 history was raised. Election results and 
statistics were cited. In effect, the Kousser 


68 There was some talk about whether it would be legal for Vazquez to hold seats on the Board of Equalization and 
the city council. The city attorney requested an advisory opinion from the state attorney general as to whether 
Vazquez could hold both positions and received an opinion that he couldn't. See Madeleine Pauker, 
"Councilmember Tony Vazquez to step down in January," Santa Monica Daily Press , November 29, 2018. Available 
at https://www.smdp.com:/counciImember-tonv-vazquez-to-step-down-in-ianuarv/171177 . 
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material made up a large part of the plaintiffs' case. Kousser, of course, testified as did plaintiffs Maria 
Loya and her husband Oscar de la Torre. 


The City's defense attorneys presented a brief at the start of the trial and made an opening statement 
using a PowerPoint slideshow with over a hundred slides. 69 Key defense arguments were: 


While the Latinx vpting-age population of Santa Monica is only 13.6 percent of the total, they 
are currently represented by two of the seven members of the city council (Vazquez and Davis). 
At least during the elections of the 21 st century, "Latino-preferred" candidates have done well in 
city elections. 

City voters rejected district elections in 1975 and 2002, The at-large system is the will of the 
people. 

The CVRA requires an alternative to at-large voting only if an alternative would provide 
increased opportunity for (in this case) Latinx voters. 

The plaintiffs cannot prove racially-polarized voting or vote dilution. Absent the latter, "racial 
gerrymandering" is not allowed. 

Kousser is an historian (not a statistician) who has manipulated and misinterpreted the data. He 
should have looked at Latino -preferred candidates as opposed to Span\sh-sumamed candidates. 
Election results of non-council elections should have been considered (School Board, Rent 
Board, Community! c °H e g' e Board) 

De la Torre deliberately threw the election by not making a real effort in 2016 to support the 
lawsuit so his results should be ignored. 

The defense s expert, Professor Jeffrey B. Lewis of UCLA's Department of Political Science is a 
statistician (unlike Kousser) and he properly uses Latinx-preferred candidates in his analysis. For 
historical analysis, the defense will use its own historian, American University Professor Allan J. 
Lichtman. 

The plaintiffs' demographic and electoral experts are unable to carve out anything close to a 
Latinx-majority district. The district they propose which includes the Pico Neighborhood would 
have a voting-age population that is only 30 percent Latinx. 

Key groups in Sante Monica such as SMRR and the local Democratic Club have endorsed Latinx 
candidates. 

There are very nice municipal facilities in the Pico Neighborhood such as a library and Virginia 
Avenue Park. 


* Kousser has misinterpreted the 1946 episode. Various Latinx, Jewish, and black prominent 
residents in Santa Monica of that period endorsed the new system at that time. 

1 j 

The trial went on through C^ctober. It is clear from the listing above that the City's attorneys attacked 
the plaintiffs' case at every jpoint. Yet when the decision came down, they lost. Before getting into the 


69 City of Santa Monica's Opening Statement, August 1, 2018. Available at 

jTttpsi//y\/ww.scntamonica^ov/M edia/Default/Attomev/Election/C itv u /o20nf%7nSnni-a%7nMnnir a Ooenine% 20 De 
ck%20vl6.pdf . ~ ' - 
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mechanics of the! decision and the appeal, it is interesting to speculate on why the City lost, given all the 
effort that went nto its attorneys' aggressive attack on the defendants' case. 

There may have been overkill in the defense, perhaps the result of hiring a high-profile law firm that had 
to prove its worth. The history of the 1946 episode is pretty clear. Why would Santa Monica be immune 
from the prejudices of the day? In the 1940s, discrimination on the basis of race and ethnicity was legal, 
nationally and totally. The U.S. military - that had just finished with World War II in 1946 - was 
segregated. The South was segregated. Some school districts in California segregated Mexican-American 
children from Anjglo children. Restrictive covenants in housing were legal and commonplace. California 
had played a major role in the internment of the West Coast Japanese-origin population. The so-called 
Zoot Suit riots had occurred in downtown LA during the war. 

Could Santa Mopica have plausibly been an island oasis, idyllically separated from these external 
conditions and events? If there wasn't significant prejudice in the City, why would Santa Monica have 

i 

had its "Ink Well 7 ' beach? Might it not have been better simply to concede that things were different in 
the distant past pf 1946, and maybe even in the not-so-different past, but that in more recent times 
attitudes (and election results) had changed for the better? Yes, the defendants had made such claims 
about the recent past, but these claims were somewhat lost among all the other disputation. 

While it is true tnat the plaintiffs could not produce a majority-Latinx district, they did produce a 30 
percent district. If the City retained its first-past-the-post system but went to districts, even a significant 
minority could ^lect a preferred candidate. You really don't need highly sophisticated statistical 

evidence to see jthat point. 

j 

The idea that it's easier to campaign without a lot of money in a district that is l/7 th the size of Santa 
Monica than cit^wide is also hard to escape. Of course, no one can definitively determine in advance 
what a switch tp districts would produce in practice. But if politics is local, it is more likely that local 
concerns will bej emphasized, and significant demographic groups will have more voice. 

The one (small) [tangible victory that the City's attorneys had at'the trial court level involved a dispute 
over plaintiff Mpria Loya's emails. During the discovery phase, the defense had apparently requested 
emails related to various issues that would come up in the trial. However, only a perfunctory search for 
such emails had been made. The defense argued that substantial portions of the evidence presented by 
the plaintiffs shpuld be excluded as a penalty and that monetary damages to the defense of about 
$54,000 should jbe paid. Judge Palazuelos was unwilling to exclude the requested evidence since doing 
so would essentially preclude presentation of the plaintiffs' case. But although she found the claim of 
$54,000 excessive, she did agree to damages of about $21,600. 70 

Given the overall failure of the City's defense at the trial court level, and - despite the need for a 
(closed) city coiWil meeting to ratify an appeal - one interpretation of the strategy of defense overkill 
was that it was 'always aimed for an appeal. Perhaps appeal had always been the objective. Although 


70 See Judge Palaiuelos' ruling on this matter at 

https://www.san'tamonica.gov/Media/Default/Attornev/2018.09.11%20Tentative%20Ruring%20on%20Citv's%20S 
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there are no public recoj-ds of what the City's attorneys told the city council early on, given the Palmdale 
case, and given prior litigation successes of Shenkman and associates, the strategy from the beginning 
might well have been wi|n-on-appeal. 

The City's attorneys ma\| have contemplated going all the way to the U.S. Supreme Court if necessary 
(and if possible). The strategy could then be to make a counterargument to every assertion offered by 
the plaintiffs, put those counterarguments in the trial record, and give some friendly judge at a higher 
level something to whiclp to point, If you - Mr. or Ms. Appeal Judge - or maybe you - Mr. or Ms. 

Supreme Court Justice -jdon't buy argument A, what about argument B? Or C? Or D? Or E? 

Decision and Appeal 

"We received today the court's tentative ruling. We are disappointed that it contains no reasoning in 
support of the court's decision, which we believe is based on an unjustified adoption of the plaintiffs' 
misguided and unsupported view of the law. In accordance with the court's order; we will file briefing on 
the issue of remedies. Opce the court's ruling is final, we plan to appeal, which will allow the California 
Court of Appeal to address the significant legal issues of first impression posed by this case." 

Defendant's attorney Theodore J. Boutrous, Jr,, November 13, 20:18 71 

"...Defendant filed what\itcalls a "Request for Statement of Decision" but is really more of an inquisition 
of this Court by a litigant unhappy with the Court's decision. Defendant is entitled to an explanation of 
the legal/factual basis for the Court's decision; it is not, however, entitled to the rehearing of the 
evidence it seeks through its 152 questions, including subparts, that would only serve to burden and 
punish this Court for having the audacity to rule in favor of Plaintiffs in their effort to vindicate the voting 
rights of the Latino community in Santa Monica." 

i I 

Response of plaintiffs to defendant's request for 
Judge Palazuelosto explain her tentative decision 72 


Ih November 2018, Judgb Palazuelos announced she was making a tentative decision favoring the 
plaintiffs. 73 There was no detail in her announcement and no detail. The City's attorneys asked for her 
reasoning and detail. Their request, however, was effectively a listing of every point that they had made 
as the lawsuit progressed and a demand that the judge explain how she had viewed each and every 
t^oint. The plaintiffs' attorneys saw the request as an attempt to relitigate the case. 


71 Ci1:y of Santa Monica, Statement on Tentative CVRA Decision, November 13, 2018. Available at 
https://www.s3ntamonica.gov/press/2018/ll/13/statement-on-tentative-cvra-dedsion . 

72 8rief filed November 26, 2018. Available at 

https://www.santamonica.gov/Media/DefaLilt/Attornev/Election/Rsp%20and%200BJ%20to%20Def%20Req%20for 

%20Statement%20of%2QDecjsion.pdf . 

73 Available at https://www.santamQnica.gov/Media/Default/Attorngv/Election/PNA-Tent3tive-Decision.pdf , 
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Judge Palazuelos did issue a more detailed opinion, She found Santa Monica's at-large election system 
to be in Violation of the CVRA and the Equal Protection Clause of the California constitution. 74 The City 
was ordered to hold a new, district-based election by July 2, 2019, The existing city council was ordered 
to ceasejfunction by August 15, 2018. Although the plaintiffs' attorneys had a proposed map of the City 
containing seven districts - shown in Appendix A to this chapter - Judge Palazuelos initially adopted only 
the singljs district (number 1) containing the Pico Neighborhood. The City could then propose the 
boundaries of the other six. 

However, the City would not go along with the invitation 
to draw districts on the grounds that any such process 
would be lengthy and would involve consultations with 
local voters and residents. Another motive may have been 
that drawing districts would be seen by residents as a sign 
of concession that eventually there would be district 
elections. Some anonymous individual(s) began posting 
district maps, based on the plaintiffs' proposal, on City 
utility poles. (They were quickly removed as illegal 
postings;.) And the plaintiffs' argued that the proposed 
consultation was just an attempt to delay a district 
election] 75 Absent a proposal for districts from the City, 

Judge Palazuelos adopted the plaintiffs' map as part of her 
final decision. 

Appeals jtake time. Once the City lost before Judge 
Palazueljos, it faced a dilemma. Councilmember Vazquez 
was elected to the state Board of Equalization in 
November 2018, and thus a vacancy was created. With Vazquez gone, there would be one-less Spanish- 
surnamed individual on the city council. In theory, the council could have called a special election - 
which would have been held at-large - to fill the seat. But doing an at-large election would have been 

sticking a finger in the judge's eye, since she had decided that at-large elections were illegitimate. 

' 

The alternative route was for the council, by majority vote, to appoint someone to fill the seat. In 
theory, ihe council could have chosen plaintiff Maria Loya or her husband Oscar de la Torre. 76 But such a 
choice was not likely. Instead, the council called for applications for the vacancy and then chose a Latina 
from thd Pico Neighborhood, Ana M, Jara, who had testified for the City during the trial. The council 
thus avoided antagonizing the judge and losing a councilmember with a Spanish-surname. It gained a 


74 Decision of February 13, 2019, Available at 

https://www.santamonica.gOv/Media/Defaiilt/Attornev/4.%20J udgment.pdf , 

75 Plaintiffs' brief of December 4, 2018. Available at 

https://www.santamonica.gov/Media/Default/Attornev/Election/replv%20remedies%20brief%20and%20deciar3ti 

on.pdf . 

76 De la Tcjirre applied for the position. See Jorge Casuso, "Does the City Council Have the Votes to Appoint a New 
Member?" Santa Monica Lookout, January 17, 2019. Link for this article no longer functions. The author has a 
printout pvailable<on request. The author was unable to determine from news accounts if Loya applied. 
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new member who was likely to be friendly to the agenda of continuing the lawsuit through an appeal. 77 
Loya unsurprisingly characterized Jara as "a rubber stamp on the council that will work in favor of special 
interests that control City Hall." 78 


When a decision, such as that rendered by Judge Palazuelos, is appealed to the Court of Appeal, the 
lower court's decision is "stayed" (held in abeyance) while the appeal is processed. However, the 
decision in this case had tjvo elements. The City was 1) ordered to hold a district election by July 2, 2019 
using the district map included in the verdict, and 2) the current city council was ordered to cease 
functioning after August lj5, 2019. Thus, the first part of the decision was an order for the council to do 
something (hold a district ielection by July 2, 2019) and the second part was an order not to do 
something (function after jAugust 15, 2019). In the plaintiffs' view, only the order to hold a district 
election - a "mandatory" njunction - was automatically stayed during the appeal, but the second 
element - a "prohibitory" injunction - was not automatically stayed. 


The defense - not surprisingly - saw the issue differently. If the City didn't hold a district election in July 
2Q19, there would be no functioning city council by mid-August, an untenable situation. Thus, the City 
would be forced to hold a district election even though the requirement to do so might later be reversed 
on appeal. The City also sought to add an analysis of the November 2018 election by its expert, Jeffrey 
Lewis, presumably in support of the idea that the 2018 election was non-discriminatory. 79 Judge 
Palazuelos would not endorse the City's position. 80 


Hbwever, on appeal from her decision, the Court of Appeal eventually agreed with the City and ruled 
that the entire lower-courjt decision - the requirement for a July 2019 election and the August non- 
functioning of the at-largej elected council was stayed. 81 The Court of Appeal therefore excluded the 


77 "Part I - Councilmember Jara's Testimony in Voting Rights Lawsuit Provides Insight Into Her Ideas," Santa Monica 
Lookout, January 29, 2019. Available at https://www.surfsantam 0 nica.com/ 5 srn site/the lookout/news/News- 
2 019/ F ebruarv- 

2019/02 01 2Q19 PART I Councilmember Jaras Testimony in Voting Rights Lawsuit .Provides Insight Into H 

er; Views.html . "PART II: Councilmember Jara's Cross Examination in Voting Rights Lawsuit," Santa Monica 
Lookout, February 4, 2019. Available at https://www.suifsantamonlca.com/ssm site/the lookout/news/News- 
2 0'l9/ F ebruarv- 

2019/02 04 2019 PART II Councilmember Jaras Cross Examination in Voting Rights Lawsuit.html . 

7S1 Maria Loya, "Pico Neighborhood Residents Deserve an Uncompromised Voice on the City Council," Santa Monica 
Lookout, January 23, 2019. Available at https://www.surfsantamonica.com/ssm site/the lookout/letters/Letters- 


2019/01 23 2019 OPINION 

Pico Neighborhood Residents Deserve An Uncomoromised Voice on the Citv C 

ouncil.html. 

^Declaration of Dr. Jeffrey B| Lewis, February 28, 2019. Available at 

https://www.santamonica.gOv/Media/Default/Attornev/Election/4.%202019,02.28%20No.%20BC616804%20- 

%20Dr.%20J. B.%20Lewis%20Dec%20ISO%20Ex%20Partel21.pdf, 

80 https://www.santamonica, 

gov/Media/Default/Attornev/Election/2019,3.6 0rder%20denving%20ex%20parte%2 

0applicatlon%20to%20stav-l 

Relevant documents are at 
ht1;ps://www.santamonica.R( 

.. pdf. 

https://www.santamonica.gov/IVledia/Default/Attornev/petitionforwrit.pdf: 

bv/Media/Default/Attorney/Election/B295935 Stav%20Order Citv%20of%20Santa%7 

OMonica.pdf; https://www.santamonica.eov/Media/Default/Attornev/Election/20190327.OrderGrantingWrit.ndf. 
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Lewis analysis wftich had not been presented at trial (since the trial occurred before the 2018 election). 82 
The existing coupcil could continue to function after August 15, 2019. 

On April 29, 2019, the defense asked the Court of Appeal to grant "calendar preference." Specifically, it 
asked that the appeal be decided by July 10, 2020 so that the November 2020 election for city council 
could be held on! time. The request conceded that the City could hold a district-based election absent a 
decision on the appeal, but the City did not want to do so. Accompanying documents complained that 
the defense had jasked the pIsintiffs'’ attorneys whether they would object to the request for calendar 
preference but hjadn't received a response. 

Shenkman responded saying that after an email exchange on the issue, it was the defense that hadn't 
communicated. Put, in any event, there was no objection on the plaintiffs' side to calendar preference. 
So, both sides agreed that calendar preference was desirable, even while disagreeing on whose fault it 
was that communication broke down. And on May 6, 2019, the Court of Appeal agreed to decide the 
case sufficiently in advance of the November 2020 election. 83 

At this writing, t|ere the substantive matter rests. The appeal will be decided by July 10, 2020. Whether 
the City would in fact go forward with a district election in 2020 if it loses the appeal, or whether it 
would instead attempt to delay and try for further appeals remains to be seen. 84 In the meantime, the 
plaintiffs' attorneys submitted a tally of about $900,000 in out-of-pocket expenses which the defense 
argued should bq reduced or even entirely struck on technical grounds. In due course, if the plaintiffs 
ultimately prevajl, the court will decide on what should be reimbursed. 85 

Apart from the $900,000, of course, would come the much larger sum of reasonable fees for bringing 
the case to court. The plaintiffs' attorney requested over $21 million as reasonable fees. They note that 
the defense attorneys were surely getting major payments and that they had to devote similar efforts to 
match the defense. 86 


“Relevant documents are at 

Mes;//www.santamomca.sov/Med[a/Default/Attomev/Election/l.%20201 9.02.28%2nNn.%7nRrsifiRnd°/n7n- 

%20Ex%20Parte%20Applicationl41.pdf : 

https://www.santamonica.Rov/Medla/Default/Attoi-nev/Election/IVIotion%20to%205trike-Lewis.Pdf: 

https://www.santamonica.Rov/Media/Defauit/Attornev/Electlon/20190321.QppositiontoPetitlon.Ddf . 

“The relevant documents are at 

https://www.santamonica.gov/Media/Default/Attornev/Election/MotlonCaiend3rPrefgrence.pdf : 
https://www.santamonica.KQv/Media/Default/Attornev/Election/ResDonseCalendarPreference.pdf: 
https://www.santamonica,gqv/Media/Defauit/Attornev/Eiection/ReplviSQCaiendarP re ference.pdf : ’ 
https://www.santamo nlca.Kov/Media/Default/Attornev/Election/2019D506.B 295935 Order CitvofSantaMonica d 
dh| - 

After losing the initial decision, the City posted three short videos by Mayor Gleam Davis giving its rationale for 
the appeal. See I 

https://archive.orK/ detaiis/Gleam3WhatMakesSantaMonicaDifferentThanOt herCitiesWhnHavprniTiPi inrferThki a 

WSUit . i .~ 

“Relevant documents are at 

https://www.santamonlca.gov/Media/Default/Attornev/Election/Memo%20of%20Costs.pdf: 

https://www.5 antam pnica.8ov/Media/DefaLiit/Attornev/Election /Motion%20to%?nstril{P%7nnr%?nta«'5onrr'<:t«: n 
dh ” . 

The fee request \^/as based on documented hours of work by the various attorneys, multiplied by hourly rates, 
and further multipjied by a.f.lodestar factor which is used in California in such cases and is supposed to represent 
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The fee request of the plaintiffs came shortly after the Santa Monica city council had announced budget 
cuts for various programs) citing fiscal constraints. Thus, the City was put in an uncomfortable position. 

It had refused to release any information on the fees it was paying to its defense attorneys. If it 
continued to do so, it couldn't argue that they were receiving less than $21 million. Or it could release 
the information on its costs so far. But whatever it had paid, even if less than $21 million, the total had 
to be a big number. And the appeal would cost still more. 

Where Does It Go from Here? 

"..:Some legal experts and critics contend that, by pushing cities to by-district elections, Shenkman 
inadvertently has exposed\ the California law to court challenges that could ultimately undermine its 
purpose, a point that he disputes." 


Los Angeles Times report 87 


By itself, the kind of governance Santa Monica ends up with as a result of the litigation is just a local 
issue involving one city with a population of less than 100,000. But if, after appeals are exhausted, the 
final result is district elections, it is likely that other California jurisdictions will fall into line. Shenkman 
has voiced confidence that the appeal will ultimately affirm the lower court ruling. He indicated that he 
had heard that city manager Rick Cole said that the strategy of the City is to get the case before a 
"Trump judge." 


Oficourse, the assertion by Shenkman of what Cole may have said is the height of hearsay. The city 
council gets its legal advicy behind closed doors. Whatever strategies the City's attorneys have discussed 
with the council, the city attorney, or the city manager is unlikely to become public anytime soon. 


Shenkman further stated at a neighborhood group meeting in December 2018 that if a "Trump judge" is 
the strategy, the City's problem is that the first "Trump judge" the case will run into in the course of 
appealing is at the U.S. Supreme Court, and he doubts that the Supreme Court would take jurisdiction. 88 
But that point is not clear. The Ninth Circuit, which would hear such a case before it got to the Supreme 
Court (assuming the Supreme Court took it), now has several sitting "Trump judges." 89 At this writing, 


the difficulty of the case. See 

jltt£sL/ /.www.santamonica.Rov/Medla/Default/Attornev/Election/2019.6.3 Notice%20of%20Motion%20and%20M 

otion%20for%20Attorneys'%20Feesfn.pdf: - 

https:// www.santamonica.gov/Media/Default/Attornev/Eiection/Dec l.%20of%20Marearpt%?nM.% J ;n^rignnn°^^ni 

SQ%20Fee%20Motionlli.pdf : 

https:// www.santamonica.gdv/Media/Default/Attornev/Election /Derl.%70nf 0 /;7nRarrpmon<; % 2 Q\ imoniqno/inp 
ee%20Motion.pdf. j 

87 Benjarnin Orestes, "Court battles could test constitutionality of California voting rights law," Los Angeles Times, 

March 3, 2019. Available at http5;//www,latimes.com/local/lanow/la-me-ln-5anta-monica-california-voting-rig-hts- 
actT20190303-storv.html . j 

88 AUdio recording of meetingjof Northeast Neighbors, December 3, 2018 at 
https://archive.org/details/NENeiRhborsDistrictinKl232018 . 

89 Ross Todd, "Trump Gets a 4jth Judge Appointed to 9th Circuit," National Law Journal, March 26, 2019. Available 

at https://www.law.com/nattonallawipurnal/2019/03/26/trump-jjets-a-fourth-iudge-appointed-to-ninth-circult/ . 
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the former mayor of Poway, a city which was forced to switch from at-large to district voting, also has an 
appeal going to the Ninth Circuit. 90 


In addition, Shfenkman suggested in response to a question at the same meeting that if Santa Monica 
voters want toj halt the appeal, their only option is to mount a recall election against members of the 
city council. If such a recall, or a credible threat of one, caused a majority of council members to drop 
their resistance and accede to district voting, that decision would short-circuit the appeal. It would avoid 
rulings by "Trujmp judges" and it would produce a monetary settlement with Shenkman and his 
associates. Presumably, Residocracy or some other Santa Monica group could attempt a recall. But at 
this writing, no such moves have occurred. 

The city council's rationale for not switching to districts and expending large sums to defend the current 
at-large systenh, apart from all the legalisms, is that - in the words of Mayor Gleam Davis, "...Districts will 
break up that solidarity of interests and create little Balkan states. They will start to compete against 
each other and not pull in the same direction." 91 But that statement is self-contradictory. If there were a 
"solidarity of interests" across neighborhoods, then they would "pull in the same direction" regardless 
of voting systems. You can argue that in the end it is a Good Thing if local differences of interests are 
suppressed for the benefit of some notion of the common good. But you can't argue that interests are 
both different and uniform, as the mayor seemingly does. 


In the end, the most reasonable interpretation of the council's decision to press on with the legal fight is 
that of simple self-preservation. Perhaps some of the current council members might succeed in staying 
in office undeij a switch to districts, but not all seven. With access to Santa Monica's ample treasury, 
they have essentially unlimited resources to carry on the litigation. They might be right that Santa 
Monica would be better off with the current at-large system than with districts. They might well believe 
that they are doing an excellent job, superior to anything that would result from districts. But their 
decision to fight on (and on) is not plausibly solely a matter of civic do : goodism. Only saints sacrifice 
their self-inter[est for higher principles. The City of Santa Monica is named after a saint, but sainthood 
generally does not extend to its local politics, nor to the politics of any city. 

At this writing, the key Santa Monica interest groups have no- particular interest in abandoning support 
for the incumbents on the city council, since those groups depend on them for near-term decisions on 
zoning, expenditures, pay, jobs, and other policies. The current members of the council are likely to 
remain in office until at least 2020, so there is little point in antagonizing them. But if it becomes clear, 
as the appeal continues, that districts are on the horizon, the interest groups will start seeking 
candidates who can win within the new districts. Old loyalties to the at-large incumbents, such as they 
are, will begin to melt. Past personal relationships are nice, slogans such as everyone "pulling together" 
are nice, but economic interests are more compelling. 


If Santa Monica switched to districts, the possibility of using- old-fashioned door-to-door campaigning, as 
opposed to thb relatively large sums now needed to compete effectively in city council elections, might 


90 Bob Egelko, "California Voting Rights Act survives legal challenge, but it's not over," San Francisco Chronicle, 
February 6, 2019. Available at https://www.sfchronicle.com/news/article/California-Voting-Rights-Act-survives- 
legal-13592466lphp . 

91 Quoted in Berjjamin Oreskes, "Court battles could test constitutionality of California voting rights law," Los 
Angeles Times, [Vlarch 9, 2019. Available at https://www.latimes.com/local/lanow/la-me-ln-santa-monica- 
california-votind-riRhts-act-20190303-storv.html . 
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(and let's emphasize "might") produce council members more attuned to local neighborhood concerns. 

It might paradoxically, strengthen the influence of SMRR relative to developers, at least in some 
districts, since SMRR is ap organized group that could conduct door-to-door campaigns. It might also 
strengthen the influence jof the City's public sector unions and the local hotel union (UNITE HERE), all of 
which also have the human resources for such in-person campaigning. Or the various neighborhood 
associations in Santa Mohica could play a larger role in municipal affairs than they have in the past, 
assuming they can mobilize their members. However, it might take more than one election cycle for new 
patterns of influence to stabilize as the various groups learn to play by the new rules. 

Sb, would the eventual rbsult of the change in the mix of influences produce a better Santa Monica? 
There are too many unknowns to answer definitively, and much depends on what you think is "better." 
Applied to other cities, a jswitch to districts raises the same questions that apply to Santa Monica, even if 
the details of local politicjs and influence are unique to each jurisdiction. The one thing that can be said is 
that the result of a switch to districts from at-large voting - in whatever city - is likely to be different 
long-term outcomes, whether better or not. 
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Appendix A: The District Map 





! Santa Monica 

0 ,33 


7 District Plan 

.07 1 


Miles 


The map above jwas proposed by the plaintiffs and subsequently incorporated into the decision of Judge 
Palazuelos. Distijict 1 includes the Pico Neighborhood. 

Source: Plaintiffs' proposed seven-district map, November 19, 2018. Available at 
https://www.santannonica.gov/Media/Def3ult/Attornev/ex.261 Seven%20District%20IVjap.pdf . 
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Appendix B: The California Voting Rights Act 

CALIFORNIA ELECTIONS CODE SECTION 14025-14032 

, ! 

14025. This act shall bejknown and may be cited as the California Voting Rights Act of 2001. 


14025. As used in this chapter: 

I 

(a) "At-large method of election" means any of the following methods of electing members to the 
governing body of a political subdivision: 

(1) One in which the voters of the entire jurisdiction elect the members to the governing body. 

(2) One in which the candidates are required to reside within given areas of the jurisdiction and the 
voters of the entire jurisdjction elect the members to the governing body. 

(3) One which combine^ at-large elections with district-based elections. 

(b) "District-based elections" means a method of electing members to the governing body of a political 
subdivision in which the candidate must reside within an election district that is a divisible part of the 
political subdivision and is elected only by voters residing within that election district. 

(c) "Political subdivision" means a geographic area of representation created for the provision of 
government services, including, but not limited to, a city, a school district, a community college 
district, or other district organized pursuant to state law. 

(d) "Protected class" means a class of voters who are members of a race, color or language 
minority group, as this class is referenced and defined in the federal Voting Rights Act (42 

U.S.C. Sec, 1973 et 
seq.). 


(e) "Racially polarized voting" means voting in which there is a difference, as defined in case law 
regarding enforcement of|the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.), in the choice of 
candidates or other electoral choices that are preferred by voters in a protected class, and in the 
choice of candidates and electoral choices that are preferred by voters in the rest of the 
electorate. The methodologies for estimating group voting behavior as approved in applicable federal 
cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish racially 
polarized voting may be used for purposes of this section to prove that elections are characterized 
by racially polarized voting. 


14027. An at-large method of election may not be imposed or applied in a manner that 
impairs the ability of a protected class to elect candidates of its choice or its ability to 
influence the outcome of an election, as a result of the dilution or the abridgment of the rights of 
voters who are members of a protected class, as defined pursuant to Section 14026. 


14028. (a) A violation of Section 14027 is established if it is shown that racially polarized 
voting occurs in elections for members of the governing body of the political subdivision oir 
in elections incorporating other electoral choices by the voters of the political 
subdivision. Elections conducted prior to the filing of an action pursuant to Section 14027 
and this section are more probative to establish the existence of racially polarized voting 
than elections conducted after the filing of the action. 


(b) The occurrence of raciplly polarized voting shall be determined from examining results of elections 
in which at least one candidate is a member of a protected class or elections involving ballot 
measures, or other electoral choices that affect the rights and privileges of members of a protected 
class. One circumstance tljiat may be considered in determining a violation of Section 14027 and this 
section is the extent to which candidates who are members of a protected class and who are preferred 
byivoters of the protected class, as determined by an analysis of voting behavior, have been elected 
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to the governing |body of a political subdivision that is the subject of an action based on Section 14027 
and this section. jin multiseat at-large election districts, where the number of candidates who are 
members of a protected class is fewer than the number of seats available, the relative groupwide 
support received jby candidates from members of a protected class shall be the basis for the racial 
polarization analysis. 

(c) The fact that members of a protected class are not geographically compact or concentrated may 
not preclude a firjding of racially polarized voting, or a violation of Section 14027 and this section, but 
may be a factor i'n determining an appropriate remedy. 

(d) Proof of an intent on the part of the voters or elected officials to discriminate against a 
protected class is not required. 

(e) Other factors such as the history of discrimination, the use of electoral devices or other 
voting practices or procedures that may enhance the dilutive effects of at-llarge elections, 
denial of access to those processes determining which groups of candidates will receive 
financial or other support in a given election, the extent to which members of a protected 
class bear the effects of past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the political process, and the 
use of overt or subtle racial appeals in political campaigns are probative, but not necessary 
factors to establish a violation of Section 14027 and this section. 

14029. Upon a finding of a violation of Section 14027 and Section 14028, the court shall implement 
appropriate remedies, including the imposition of district-based elections, that are tailored to remedy 
the violation. 

14030. In any action to enforce Section 14027 and Section 14028, the court shall allow the 
prevailing plaintiff party, other than the state or political subdivision thereof, a reasonable attorney's 
fee consistent witjh the standards established in Serrano v. Priest (1977) 20 Cal.3d 25, 48-49, and 
litigation expenses including, but not limited to, expert witness fees and expenses as part of the costs. 
Prevailing defendant parties shall not recover any costs, unless the court finds the action to be 
frivolous, unreasonable, or without foundation. 

14031. This chapter is enacted to implement the guarantees of Section 7 of Article I and of Section 2 
of Article II of th^ California Constitution. 

14032. Any vo^er who is a member of a protected class and who resides in a political 
subdivision where a violation of Sections 14027 and 14028 is alleged may file an action 
pursuant to those sections in the superior court of the county in which the political 
subdivision is located. 

Source: http://arthive.fairvote.ors!/?page=1307 . 
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